United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






District of Columbia 


LOUIS P. JOSSERAND, Appellant 


CONWAY P. COE, COMMISSIONER OF PATENTS, 

Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


Lester B. Clark, 

Suite 2200 Gulf Bldg., 
Houston 2, Texas. 

Emmett Leo Sheehan, 

Suite 223, Bond Bldg., 
Washington 5, D. C. 

Attorneys for Appellant 


| m 


K 


U 1 




* 


INDEX TO BRIEF FOR APPELLANT. 

Page 

Jurisdictional Statement. 1 

Statement of the Case. 1-2 

Statutes Involved. 3-4 

Statement of Points. 5-7 

Summary of Argument.8-10 

Argument.11-33 

1. Appellant’s Application for Reissue. 11 

2. Claims 1 and 3 of Application Have Been Al¬ 
lowed . 11 

3. The Invention. .11-12 

4. Appellant’s Contribution to the Art.12-14 

5. The Rejections by the Patent Office. 14 

6. Claim 2. 14 

7. Claim 2 on Appeal. 15-18 

8. Cancelled Claim 7 in Original Application.15-18 

9. Claim 4 on Appeal.18-21 

10. Claim 5 on Appeal. 21-22 

11. Claim 6 on Appeal. 22 

12. Claim 17 on Appeal.23-24 

13. Claims 18 and 19 on Appeal.24-26 

14. Claim 8 on Appeal.27-32 

15. Conclusion. 33 

Citation op Cases: 

Byck and Peakes, ex parte, 25 USPQ 211. 18 

Chilton, ex parte, 25 USPQ 498 . 26 

Fehr, et al., v. Actuated Sludge, Inc. 84 Fed. (2d) 

848. 17 

Josserand v. Taylor, Interference No. 78,008, 138 

Fed. 2d, 58; 58 USPQ 140; 557 O. G. 217.10,27 

Lilienfeld, 11 USPQ 216. 18 

Lumbard, 47 USPQ 523 . 18 

Perfection Disappearing Bed Co. v. Murphy Wall 

Bed Co., 266 F. 698 (C. C. A. 9). 33 

Rogers, et al. v. Park-In Theaters, Inc., 55 USPQ 103 11 

Soubier, 20 USPQ 211. 18 

Citation op Statutes : 

Revised Statutes, Title LV: 

Act of March 2,1927,144 St. L. 1335 .2,3,4 

Act of May 2,1929, 45 St. L. 1476 ..2,3,4 

































IN THE 


■ 

United States Court of Appeals 

District of Columbia. 


No. 8784. 


LOUIS P. JOSSERAND, Appellant , 

v. 

CONWAY P. COE, COMMISSIONER OF PATENTS, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

Suit is brought by Louis P. Josserand of Houston, Har¬ 
ris County, Texas, as plaintiff, inventor and patentee, and 
the owner of original United States Letters Patent 2,102,- 
718, application for reissuance thereof Serial No. 311,064, 
plaintiff’s Exhibit 3. 
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The suit is in the nature of a complaint against the Com¬ 
missioner of Patents in accordance with Revised Statutes 
Title LX, Sec. 4915 (U. S. C. title 35, sec. 63), and Revised 
Statutes Title LX, Sec. 4916 (U. S. C. title 35, sec. 64), com¬ 
plaining that the Commissioner of Patents, appellee, has re¬ 
fused to grant to the appellant the claims to which the ap¬ 
pellant believes he is entitled, namely, claims 2, 4, 5, 6, 8,17, 
18, and 19 of said application 311,064, plaintiff’s Exhibit 3. 
(Joint App. pp. 1 to 6.) 

The pleadings necessary to show the existence of juris¬ 
diction are the appellant’s bill of complaint (Joint App. pp. 
1 to 5), and the answer of the appellee, (Joint App. pp. 6 
to 7). 

| STATEMENT OF CASE. 

Louis P. Josserand, Appellant, invented an improved 
form of Drive-In Theatre where automobiles are parked 
on a terraced surface so that the occupants may view a per¬ 
formance without leaving the car. Josserand’s contribu¬ 
tion consisted of improving the prior art structure of one 
Hollingshead, the only prior art patent of record who dis¬ 
closed alternate parking areas and driveways in front of 
the stage so that cars were parked side by side facing the 
stage. 

Josserand improved such construction by flanking each 
driveway with a parking area at the front edge and another 
parking area at the rear edge. Thus the capacity of a 
theatre to park cars was substantially increased. More 
spectators could be parked closer to the stage than thereto¬ 
fore. 

Application Serial Number 702294 (Joint App. pp. 115 to 
120) was filed December 14, 1933, and matured into patent 
2102718 (Joint App. pp. 147 to 150), containing one claim. 
Certain claims were cancelled (See Joint App. pp. 130-131) 
during the prosecution of the application. Josserand filed 
an improvement application Serial Number 301713 (Joint 
App. pp. 93 to 104), filed October 1939 and filed an applica¬ 
tion (Joint App. pp. 32 to 40) for reissuance of his patent 
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2,102,718 on Dec. 19, 1939, alleging inadvertence, accident 
and mistake in the issuance of the original patent. 

Claim one of such application was the patented claim 
from the original patent and the Examiner allowed such 
claim. The Board of Appeals in the patent office allowed 
claim 3 so that two claims are allowed. The remaining 
claims stand refused to the Appellant. 

In the District Court, the Appellant, Josserand, testified 
in his own behalf (Joint App. pp. 16 to 31) and stated the 
substantial advantages of the claimed structure over that of 
the prior art patent to Hollingshead (See Appellant’s Ex¬ 
hibit 1). The District Court after trial affirmed the refusal 
and the present appeal was thus filed. 

The grounds of refusal are (1) lack of invention over 
the only prior art patent of record which is the Hollings¬ 
head patent; (2) file wrapper estoppel due to cancellation 
of certain claims in the prosecution of the original applica¬ 
tion; (3) that the refused claims are generally broader 
than the claims previously cancelled and (4) in the case of 
claim 8 on appeal as having no right to make and involv¬ 
ing new matter. 

The appeal therefore comes to this Honorable Court 
seeking the allowance of claims 2,4,5, 6, 8,17,18, and 19. 

STATUTES INVOLVED. 

The applicable statutes are as follows: 

REVISED STATUTES, Title LX: 

Act of Mar. 2,1927, 44 Stat. L. 1335 

Act of May 2,1929, 45 Stat. L. 1476 

“Sec. 4915 (U. S. C. title 35, sec. 63.) Whenever a 
patent on application is refused by the Board of Ap¬ 
peals or whenever an applicant is dissatisfied with the 
decision of the board of interference examiners, the ap¬ 
plicant, unless appeal has been taken to the United 
States Court of Customs and Patent Appeals and such 
appeal is pending or has been decided, in which case 
no action may be brought under this section, may have 
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remedy by bill in equity, if filed within six months after 
such refusal or decision; and the court having cogni¬ 
zance thereof, on notice to adverse parties and other 
due proceedings had, may adjudge that such applicant 
is entitled, according to law, to receive a patent for his 
invention, as specified in his claim or for any part there¬ 
of, as the facts in the case may appear. And such ad¬ 
judication, if it be in favor of the right of the appli¬ 
cant, shall authorize the commissioner to issue such 
patent on the applicant filing in the Patent Office a copy 
of the adjudication and otherwise complying with the 
requirements of law. In all cases where there is no op¬ 
posing party a copy of the bill shall be served on the 
commissioner; and all the expenses of the proceedings 
shall be paid by the applicant, whether the final decision 
is in his favor or not. In all suits brought hereunder 
where there are adverse parties the record in the Pat¬ 
ent Office shall be admitted in whole or in part, on mo¬ 
tion of either party, subject to such terms and condi- 
i tions as to costs, expenses, and the further cross-exam¬ 
ination of the witnesses as the court may impose, withr 
out prejudice, however, to the right of the parties to 
take further testimony. The testimony and exhibits, or 
parts thereof, of the record in the Patent Office when 
admitted shall have the same force and effect as if orig¬ 
inally taken and produced in the suit.” 

Reissue of defective patents, Act of May 24,1928, ch 730, 
45 Stat. L. 732. 

“Sec. 4916 (U. S. C., title 35, sec. 64). Whenever any 
patent is wholly or partly inoperative or invalid, by 
reason of a defective or insufficient specification, or by 
i reason of the patentee claiming as his own invention 
or discovery more than he had a right to claim as new, 
if the error has arisen by inadvertence, accident, or mis¬ 
take, and without any fraudulent or deceptive inten¬ 
tion, the commissioner shall, on the surrender of such 
patent and the payment of the duty required by law, 
cause a patent for the same invention, and in accord¬ 
ance with the corrected specification, to be reissued to 
the patentee or to his assigns or legal representatives, 
for the unexpired part of the term of the original pat¬ 
ent. Such surrender shall take effect upon the issue 
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of the reissued patent, but in so far as the claims of the 
original and reissued patents are identical, such sur¬ 
render shall not affect any action then pending nor 
abate any cause of action then existing, and the reis¬ 
sued patent to the extent that its claims are identical 
with the original patent shall constitute a continuation 
thereof and have effect continuously from the date of 
the original patent. The commissioner may, in his 
discretion, cause several patents to be issued for dis¬ 
tinct and separate parts of the thing patented, upon de¬ 
mand of the applicant, and upon payment of the re¬ 
quired fee for a reissue for each of such reissued let¬ 
ters patent. The specifications and claims in every 
such case shall be subject to revision and restriction in 
the same manner as original applications are. Every 
patent so reissued, together with the corrected specifica¬ 
tions, shall have the same effect and operation in law, 
on the trial of all actions for causes thereafter arising, 
as if the same had been originally filed in such corrected 
form; but no new matter shall be introduced into the 
specification, nor in the case of a machine patent shall 
the model or drawings be amended, except each by the 
other; but when there is neither model nor drawing, 
amendments may be made upon proof satisfactory to 
the commissioner that such new matter or amendment 
was a part of the original invention, and was omitted 
from the specification by inadvertence, accident, or mis¬ 
take, as aforesaid.’’ 

STATEMENT OP POINTS. 

The appellant assigned certain errors in the record and 
proceedings which are reproduced (Joint App. pp. 10-12). 

The Statement of Points may be summarized as follows: 

1 . 

4 

The appellant’s claims are directed to subject matter 
which is patentable over Hollingshead 1909537, the only 
prior art patent of record, because claims call for an ar¬ 
rangement of a driveway flanked on either side by parking 
areas which structure is not shown in Hollingshead. 
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2 . 

Claim 8 on appeal is properly supported by the disclosure 
of the appellant’s application involved in this Civil action. 

3. 

Claims 2 to 6, 17, 18, and 19 here on appeal are not 
broader than claims which were cancelled during the prose¬ 
cution of the original application for patent, so that such 
claims should be allowed to the appellant in this appeal. 

4. 

Claim 17, 18, and 19 here on appeal each define a pat¬ 
entable invention over the prior patent to Hollingshead by 
stating that the parking areas extend forwardly and upper- 
wardly on one side of the driveway and downwardly and 
rearwardly on the other side of the driveway. 

5. 

The claims here on appeal are patentable to the appli¬ 
cant regardless of the proceedings in the original applica¬ 
tion, because this application for reissue was filed within 
two years of the issuance of the original patent and is 
therefore entitled to broaden claims. 

6 . 

Claim 8 here on appeal is allowable to the appellant be¬ 
cause the application for reissue of the appellant’s discloses 
the structure recited therein. 

7. 

The appellee, Commissioner of Patents, has found in¬ 
vention in appellant’s application by allowing claims 1 and 
3 thereof and the remaining claims in the application, 
namely, 2 to 6 inclusive, 8,17,18, and 19, are also allowable. 

8 . 

The claims on appeal each recite in some form or other 
details of construction which were not claimed in the same 
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combination in the claims which were cancelled during the 
prosecution during the original application. 

9. 

There is no file wrapper estoppel against the appellant. 

SUMMARY OF ARGUMENT. 

• 

The Appellant urges this Court to allow to him the claims 
which have been brought up on appeal because they recite 
patentable invention when considered in the light of the 
grounds upon which they have been refused by the Appel¬ 
lee. 

The Appellant comes before this Honorable Court with 
an application for reissuance of his original patent 2,102,- 
718, issued December 31,1937, for his invention in a drive-in 
theatre. 

This reissue application was filed on December 19, 1939, 
within two years of the issuance of the original patent, so 
that in accordance with the general practice, the Appellant 
should be permitted to broaden his claims in the reissue ap¬ 
plication. 

The original patent contained one claim and certain other 
claims were cancelled during the prosecution of such orig¬ 
inal application. 

The Appellant found that his patent was defective with¬ 
in the purview of the Statutes providing for the reissuance 
of patent as is clearly reflected by the record. The Appel¬ 
lant therefore seeks reissuance of the patent containing the 
claims which are set forth here on appeal. 

The Appellee has recognized that the applicant has con¬ 
ceived an invention and is entitled to a patent thereon, first 
by the allowance of one claim in the original patent, second 
by the reallowance of such claim in the present reissue ap¬ 
plication, and third because the Board of Appeals for the 
Appellee allowed an additional claim, Claim 3, to the Appel¬ 
lant during the prosecution of the reissue patent. 

Claim 3 which was allowed by the Board of Appeals for 
the Appellee reads as follows: 
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3. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways and inclined with respect to the 
concavity of the surface to provide a clear view, the inclina¬ 
tion of said areas relative to the driveways being such that 
the vehicles may drive on and off such areas. 

This claim 3 is broader in some respects than the original 
claim 1 contained in the issued patent, which refutes many 
of the grounds of refusal of the Appellee for other claims 
which are here on appeal. 

The Appellant conceived and developed an arrangement 
whereby each driveway was flanked on the front by a park¬ 
ing area and on the rear by a parking area. These park¬ 
ing areas were inclined so as to elevate a vehicle parked 
thereon to such an extent that the occupants of the car 
could observe the performance while remaining seated in 
the vehicle. The surface was concave and the parking areas 
so inclined that the cars or vehicle in each parking area 
had a clear line of sight to the center of the stage. 

With such an arrangement, the Appellant was enabled 
to park many more cars in the same space or to park the 
same number of cars in a lesser space (see Appellant’s Ex¬ 
hibit 1 for a comparison). 

1 The prior art as reflected by the only patent of record, 
namely, Hollingshead 1,909,537, shows alternate driveways 
and parking areas so that only about one-third of the sur¬ 
face was available for the parking of cars and almost two- 
thirds devoted to driveway space. Bulkheads at the rear 
edge of each driveway prohibited entrance or exit for each 
driveway except as to the single parking areas in front of 
the driveway. 

The claims on appeal define the invention by stating the 
increments of structure, each increment comprising the 
driveway flanked on the front with an upwardly and for¬ 
wardly inclined parking area and flanked on the rear by a 
downwardly and rearwardly inclined parking area, the 
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surface of the driveway merging with these parking areas 
in such a manner as to permit the cars or vehicles to drive 
over the surface and into the parking areas on entering the 
theatre and out of the parking areas into the driveways on 
leaving the theatre. The claims on appeal, namely, 2 and 4 
to 6 inclusive, 8,17,18, and 19 variously recite the foregoing 
structure. 

The Primary Examiner refused these claims to the Ap¬ 
pellant, setting forth certain grounds of rejection (see Joint 
App. pp. 73-74). The Appellant then appealed to the Board 
of Appeals and the Board of Appeals differed materially 
in their opinion as to Appellant’s claims as compared with 
the Primary Examiner and their grounds of refusal were 
quite different from those of the Primary Examiner. In 
several instances, the Board of Appeals disagreed with the 
Primary Examiner’s grounds of rejections (see Decision of 
the Board of Appeals, Joint App. pp. 83 to 87). 

The District Court rendered a very short memorandum 
opinion, merely reiterating the statements of the Board of 
Appeals and of Court of Customs and Patent Appeals as re¬ 
gards Appellant’s claim 8. (Joint App. p. 8.) 

The Appellant argues that claim 2 on appeal is more 
limited than original claim 7 which was cancelled and in 
view of such limitations should be allowed. 

The detailed argument presented herewith explains why 
this claim 2 distinguishes over each of the claims that were 
cancelled upon the original application and due to such 
limitations should be allowed. 

Claim 4 on appeal has been refused by the Board of 
Appeals on the sole ground that the claim is broader than 
* certain of the claims which were cancelled in the original 
application. A careful analysis of this claim 4 shows that 
there are four elements in the claim which are not contained 
in cancelled original claim 2, that there are four elements 
not in cancelled original claim 3, that there are three ele¬ 
ments not in cancelled original claim 7, that there are four 
elements that are not in cancelled original claim 8, that 
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there are three elements that are not in cancelled original 
claim 10. The Appellee, therefore, has no real ground of 
refusal for this claim 4. 

Claims 5 and 6 on appeal are quite similar to claim 4, ex¬ 
cept that they each contain a limitation in addition to the 
combination of refused claim 4 and are refused for the same 
reasons as claim 4. 

Claims 17, 18, and 19 on appeal have been refused as 
indefinite and on account of file wrapper estoppel, neither 
of which the Appellee is able to sustain in any substantial 
manner because the Appellant has pointed out how each of 
these claims contains limitations not set forth in the can¬ 
celled original claims. 

! The Appellant argues, however, that he is entitled to 
present broader claims if he so desires because he filed his 
application for reissue within the period during which 
broadened reissue claims are permitted. 

! Claim 8 on appeal has been allowed to the Appellant in 
his co-pending Serial No. 301713, the claim having been 
awarded to the Appellant in an Interference Proceeding 
78008 entitled Josserand v. Taylor. The Court of Customs 
and Patent Appeals awarded this claim to the Appellant, 
the decision of which is reported at 138 Fed. 2 558—58 U. S. 
P. Q. 140. The Appellant believes that this claim 8 is read¬ 
able upon the present reissue application and that he is 
entitled to transfer the same from his application 301,713 to 
the present reissue application 311,064. 

The Appellant submits that there is no file wrapper es¬ 
toppel which could possibly prevent the allowance of the 
Claims on appeal; he submits that the claims on appeal are 
not indefinite and he submits that inasmuch as the Appellee 
has found invention in the Appellant’s structure, that all 
of the claims on appeal should be allowed. 
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ARGUMENT. 

1. Appellant’s Application for Reissue. 

The application in which the claims presented here on 
appeal to this honorable Court are embodied is an applica¬ 
tion for reissue of the Appellant’s original patent 2,102,718 
issued December 21,1937, on an application filed December 
' 14,1933. 

The Present reissue application, Serial No. 311,064 was 
filed December 19, 1939, within the two year period during 
which it is the practice to permit the filing of applications 
for reissue wherein a broadened interpretation of the 
claimed subject matter can be had. 

The application for patent 311,064 here on appeal has 
been prosecuted diligently by the appellant in the Patent 
Office since its filing in December 1939. 

2. Claims 1 and 3 of the Application Have Been Allowed. 

The single claim of the original issued patent 2,102,718 
was carried over into the reissue application verbatim as 
claim 1 and it has been allowed by the Patent Office. In the 
appeal to the Board of Appeals the remaining claims were 
rejected on various grounds out the Board of Appeals dis¬ 
agreed with the Examiner as to his rejection of claim 3 and 
inadvertently rejected it in their decision, but upon peti¬ 
tion for reconsideration and rehearing by the applicant 
Josserand the Board of Appeals in a supplemental decision 
(Joint App. pp. 91-92) indicated that claim 3 should be al¬ 
lowed. 

3. The Invention. 

Reference may be had either to the applicant’s original 
patent 2,102,718 (Joint App. pp. 147 to 150) or to the speci¬ 
fication of the application 311,064 which is identical with 
the patent specification. 

Generally the invention relates to drive-in theaters where 
the vehicles will be driven into an enclosure upon a ter¬ 
raced or graded surface which is so arranged that the occu- 
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pants of the vehicles may observe a performance while re¬ 
maining seated in the cars. The essential features of the 
invention are the arrangement of the driveways and the 
parking areas to facilitate the entrance and exit of the ve¬ 
hicles while providing a maximum of visibility and a mini¬ 
mum of construction cost. 

The prior art is very meager. The only patent relied 
upon by the Patent Office is the prior patent to Hollingshead 
1,909,537, (Joint App. pp. 139 to 146) for a Drive-In Theater 
granted May 16, 1933. For the information of the Court, 
this Hollingshead patent was held to be directed to properly 
patentable subject matter by the Tenth Circuit Court of 
Appeals in response to a motion for summary judgment in 
the case of Rogers, et al v. Park-In Theaters, Inc., 55 U. S. 
P. Q. 103, so that it would appear that the invention is di¬ 
rected to patentable subject matter. 

A large number of theaters embodying the invention of 
the appellant’s original patent 2,102,718 and also the em¬ 
bodying the claims of the reissue application here on ap¬ 
peal have been built and are in operation. 

4. The Appellant’s Contribution to the Art. 

Only a casual comparison of the construction of the ap¬ 
pellant Josserand with that of the prior patent to Hollings¬ 
head indicates clearly that Josserand has made a substan¬ 
tial contribution to the art. 

In Hollingshead as observed in his Figs. 6, 7 and 8, 
(Joint App. p. 146) substantially less than one-third of the 
surface of the theater was capable of being occupied by 
parked cars as a parking area because of the arrangement 
conceived by Hollingshead of providing a single parking 
area adjacent the front edge of one of the driveways, 
i This is also apparent from the plan view, Fig. 2 of Hol¬ 
lingshead which shows the arrangement for parking the 
cars and the tremendous space which is devoted to drive¬ 
way arrangement. 
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Josserand conceived an improvement over that of Hol- 
lingshead in the arrangement of the parking areas in double 
rows as clearly shown in Fig. 1 of the Josserand patent 
(Joint App. p. 149) and the application drawings here on 
appeal. This is also apparent from Fig. 3 of the Josserand 
patent wherein the driveway constitutes a minor portion of 
the surface of the theater. Mr. Josserand, the inventor, has 
appeared before the District Court as a witness in his own 
behalf and has submitted information to the Court indicat¬ 
ing the increase in the available parking area which is pos¬ 
sible by practicing the Josserand improvement invention 
as compared with that of Hollingshead, the only prior art 
patent. 

Appellants physical Ex. 1, clearly shows the compara¬ 
tive areas. 

It seems obvious that where two rows of cars are parked 
where only one row had theretofore been parked that there 
would be a substantial increase in the number of cars that 
could be parked in the same area and accordingly a sub¬ 
stantial increase in the revenue from the theater project, 
or as a corollary thereto, the same number of cars could be 
parked in a much smaller area by practicing Josserand’s in¬ 
vention than would be possible by practicing that of Hol¬ 
lingshead. 

Specifically the essential contribution of Josserand to the 
art was the invention which comprised the arrangement of 
an increment or unit of structure which, when repeated, 
constituted the theater. This increment of structure con¬ 
stituted a driveway 18 as seen in Fig. 3 of the Josserand 
patent drawing. This driveway is then flanked on the front 
by a parking area 14 and is flanked on the back by the park¬ 
ing area 15 so that a car entering the driveway 18 has its 
choice of the two parking areas and twice as many cars can 
be parked from each driveway with this arrangement of 
Josserand as it is possible to park with the prior art ar¬ 
rangement of Hollingshead. 

This increment of structure including a driveway flanked 
forwardly and rearwardly by parking areas makes up a 


unit comprising a pair of parking areas and a driveway 
and when repeated as seen in Fig. 2 of the Josserand pat¬ 
ent drawing, makes np the theater structure. 

This increment of structure is a new conception and it 
has been put into actual practice and found to substantially 
increase the capacity of a given space or theater area. 

The enlarged exhibit produced for the benefit of the Court 
at the trial (App. Physical Exhibit 1) indicates clearly the 
comparison of this increment of structure of Josserand 
with an increment of the Hollingshead patent showing that 
two cars can now be parked in slightly more space than it 
was possible to park one car in the Hollingshead arrange¬ 
ment. 

It is this contribution of an increment of structure in¬ 
cluding the driveway flanked by a parking area on each 
the forward and the rear edges which Josserand believes 
he is entitled to claim. 

5. The Rejections by the Patent Office. 

The primary examiner and the Board of Appeals have 
not seen eye to eye in the rejection of the appellant’s 
claims. The grounds of rejection generally were as fol¬ 
lows: 

6. Claim 2. 

This claim has been refused to the applicant by the Exam¬ 
iner on the ground that the applicant is estopped to assert 
this claim in the reissue application because of the cancel¬ 
lation of claim 7 in the original application and also on the 
ground that it is broader than cancelled claims 2, 3, 4, 6, 8 
and 10 in the original application (Joint App. p. 42). 

The Board of Appeals in their rejection sustained the 
examiner by comparing claim 2 with claim 7. 

In order that this honorable Court may have before it a 
comparison of the claim on appeal with cancelled claim 7, 
the two claims are repeated hereafter side by side: 
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Cancelled 

8. Claim 7 in Original Appli- 
7. Claim 2 on Appeal cation. 

A drive-in theater for ve- An outdoor theater com- 
hicles comprising prising 

(a) a generally concaved (a) a generally concaved 

surface surface 

(b) an arrangement of (b) alternate double park- 

driveways and parking ing areas and drive- 
areas thereon, ways arranged on said 

surface, 

(c) said areas being ar- (c) said areas adjacent each 

ranged in pairs between driveway being inclined 
adjacent driveways, at an angle upwardly 

and downwardly with 
respect to the drive¬ 
ways so that an unob¬ 
structed view of the 
stage may be bad. 

(d) one parking area of No equivalent 
each pair being accessi¬ 
ble to vehicles from the 

same driveway and 

(e) inclined with respect to No equivalent 
the concavity of the sur¬ 
face to provide a clear 

view. 

It is apparent from the foregoing comparison that claim 
2 on appeal is substantially more limited than is claim 7 
which was cancelled in the original prosecution of the appli¬ 
cation, first, because as apparent in element (d) of claim 2, 
one of the parking areas of each pair must be 

“accessible to vehicles from the same driveway and 
inclined with respect to the concavity of the surface.” 

There is no suggestion of such a structure in claim 7 and 
it is therefore respectfully submitted that this claim 2 is 
patentably distinct from the structure not even mentioned 
in the cancelled claim 7. 
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As to the rejection of claim 2 on appeal on the other 
grounds, comparison of this claim 2 with original claim 2 
in the original application which was cancelled, it is ap¬ 
parent that the present claim is generally narrower than 
the cancelled claim because claim 2 on appeal contains a 
limitation 

(a) that the surface must be “generally concaved” 
and 

i (b) that one parking area of each pair must be accessi- 
i ble from the same driveway. 

i Claim 2 on appeal is generally narrower than cancelled 
claim 3 because it requires that the surface shall be 

(a) generally concaved, and 

(b) that the parking area shall be inclined with respect 
to such concavity. 

the word “terrace” in this cancelled claim 3 is synonymous 
with the parking area. 

i Claim 2 on appeal is generally narrower than original 
cancelled claim 4 because it is limited to a surface which is 

(a) generally concaved, and 

(b) inclined with respect to the concavity. 

Claim 2 is generally narrower than original claim 6 inso¬ 
far as the general combination or a comparison thereof is 
possible because claim 6 is directed to a sub-combination of 
structure as to the entrance, exit and stage arrangement. 
Original claim 6 recites very broadly the parking areas and 
claim 2 on appeal specifically recites these parking areas so 
that it would appear that claim 2 is generally narrower than 
cancelled claim 6 insofar as the claims are at all similar. 

Claim 2 on appeal is generally narrower than cancelled 
original claim 8 because it is restricted to 

(a) one of the parking areas of each pair being acces¬ 
sible from the same driveway and further that the 



parking areas are to be inclined with respect to the 
concavity, neither of which limitations appear in 
cancelled claim 8. 

Claim 2 on appeal is generally narrower than cancelled 
claim 10 because it is limited to the parking areas being 
arranged in pairs with one parking area being accessible ■ 
and furthermore with the parking areas being inclined with 
respect to the concavity, none of these three items having 
been claimed in cancelled claim 10. 

In conclusion as to claim 2 on appeal it has been specifi¬ 
cally pointed out that this claim is more limited than any 
of the claims which were cancelled during the original 
prosecution so that the rejection of the examiner on the 
ground that claim 2 on appeal is the same as original can¬ 
celled claim 7 and broader than original cancelled claims 
2, 3, 6, 7, 8 and 10 has been refuted. 

The decision of the Board of Appeals refers only to claim 
7 and their statements have been refuted by the foregoing * 
comparison of claim 2 on appeal with the original cancelled 
claim 7. 

It is therefore respectfully submitted that this claim 2 
on appeal should be allowed to the applicant in his reissue 
application. 

Attention is directed to the following decision of the Sev¬ 
enth Circuit Circuit Court of Appeals: 

Fehr, et al. v. Activated Sludge, Inc., 84 Fed. (2d) 848; 

30 U. S. P. Q. 175: 

“ Original claim was broader than reissue, and of 
course patentee originally intended to claim everything 
which his original claims included; the fact that he 
failed to limit the original claim in the manner set forth 
in reissue will not constitute file wrapper estoppel.’’ 

The Board of Appeals of the Patent Office have repeat¬ 
edly allowed broader claims in a reissue application than 
were allowed in the original patent so long as the claims 
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sought by reissue are somewhat narrower than any can¬ 
celled claims in the original application. 

See ex parte Lumbard, 47 U. S. P. Q. 523. 

, Another pertinent decision by the Board of Appeals is 
that of 

1 In re Soubier, 20 U. S. P. Q. 27. 

i The procedure of granting claims in a reissue application 
which are broader than the claims of the patent so long as 
they are generally narrower than the claims cancelled from 
the original application has been supported many times and 
is the general practice in the Patent Office as clearly indi¬ 
cated by the much cited case of 

In re Lilienfeld, 11 U. S. P. Q. 216. 

Attention is also directed to the fact that quite often the 
Board of Appeals have held that the scope of the claims 
sought in a reissue is immaterial so long as the application 
for reissue was filed within the two year period. 

Ex parte Byck and Peakes, 25 U. S. P. Q. 211. 

The appellant here on appeal has complied as to the rules, 
regulations and procedure of the Patent Office as to claim¬ 
ing his invention and is entitled to have claim 2 awarded to 
him by this honorable Court. 

, 9. Claim 4 on Appeal 

A drive-in theater including 

(a) a surface having 

(b) a series of curved driveways spaced radially, 

(c) a parking area accessible from each side of each 
driveway, 

(d) said areas being inclined relative to said drive¬ 
ways to provide a line of sight over the vehicles in 
the adjacent areas and 
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(e) a driving surface for the vehicles. 

This claim was refused to the appellant by the primary 
examiner on the ground that 

(a) the claim does not particularly point out the inven¬ 
tion and is therefore indefinite; 

(b) on the ground of estoppel as being broader than 
original cancelled claims 2, 3, 7, 8 and 10. 

The Board of Appeals disagreed with the examiner and 
refused to sustain the examiner’s rejection that the claim 
was indefinite. The Board did however sustain the exam¬ 
iner in a blanket refusal without specifically mentioning 
claim 4. 

Claim 4 on appeal, therefore, comes to this honorable 
Court for consideration on the sole refusal on the part of 
the Patent Office that the claim is broader than certain 
claims in the original application. 

A comparison of the claim 4 on appeal with the original 
cancelled claims in the application is presented in detail as 
follows: 

Claim 4 is generally narrower than original cancelled 
claim 2 because it specifies that 

(a) The driveways shall be spaced radially; 

(b) that the parking areas shall be accessible from the 
driveways; 

(c) that the parking areas shall be inclined relative to 
the driveways; 

(d) that the parking areas shall have a driving sur¬ 
face for the vehicles. 

Thus there are four distinct limitations in claim 4 on ap¬ 
peal which do not appear in the original cancelled claim 2. 

Claim 4 on appeal is generally narrower than original 
cancelled claim 3 for the following reasons: 

(a) It requires curved driveways spaced radially. 
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(b) The parking areas shall be accessible from the 
driveway. 

(c) The parking areas shall be inclined relative to the 
driveway. 

(d) The parking areas shall have a driving surface 
for the vehicles. 

These four specific limitations are not found in original 
cancelled claim 3. 

Claim 4 on appeal is narrower than original cancelled 
claim 7 because it recites the following limitations: 

i (a) Curved driveways spaced radially, 

(b) Parking areas accessible from the driveway, and 

(c) Parking areas having a driving surface for the 
vehicles. 

These three specific limitations are lacking in original 
cancelled claim 7. 

Claim 4 is generally narrower than original cancelled 
claim 8 because it is limited to the following structure not 
incorporated in the original cancelled claim 8: 

(a) Curved driveways spaced radially, 
i (b) Parking areas accessible from the driveways, 

(c) Parking areas inclined relative to the driveways, 
and 

(d) Parking areas having a driving surface for 
vehicles. 

Claim 4 on appeal is generally narrower than original 
cancelled claim 10 because it is limited to the following 
features: 

(a) Curved driveways spaced radially, 
i (b) Parking areas accessible from the driveways, and 

(c) Parking areas having a driving surface for the 
vehicles. 


21 


In conclusion as to this claim 4 on appeal, it is respect¬ 
fully submitted that the foregoing explanations indicate 
clearly that the claim is more limited than the cancelled 
claims and that the applicant is entitled thereto in his re¬ 
issue application here on appeal. 

10. Claim 5 on Appeal 

A drive-in theater including 

(a) a surface having 

(b) a series of curved driveways spaced radially, 

(c) a parking area accessible from each side of each 

driveway, v 

(d) said areas being inclined relative to said drive¬ 
ways to provide a line of sight over the vehicles in 
the adjacent areas and 

(e) a driving surface for the vehicles, 

(f) said surface being generally concaved. 

This claim is identical with claim 4 and is generally nar¬ 
rower than the cancelled claims in the original application 
for the reasons set forth above in connection with claim 4. 

Claim 5, however, is still more specifically limited than 
claim 4 in that in addition to all of the structure of claim 4 
it also recites the following element: 

(f) “said surface being generally concaved.’’ 

It is apparent therefore that this claim 5 distinguishes 
from each of the original cancelled claims 2, 3, 7, 8 and 10 
for the same reasons as claim 4 and then it additionally dis¬ 
tinguishes over original cancelled claims 2 and 3 due to the 
recitation of the general concavity. 

Claim 5 on appeal distinguishes from original cancelled 
claim 6 in the original application because it recites a dif¬ 
ferent sub-combination. Insofar as the two claims are com¬ 
parable, claim 5 is generally more limited due to the fact 
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that it requires that the parking areas shall be inclined rela¬ 
tive to the driveway, whereas original cancelled claim 6 
merely stated that the parking areas were inclined and 
claim 5 on appeal limits such inclination as being relative 
l to the driveways so that it is a specific limitation not found 
in the original cancelled claim 6. 

In conclusion as to claim 5 on appeal, it is definitely more 
limited than any of the original cancelled claims and it is 
prayed that this Court will order its allowance. 

11. Claim 6 on Appeal. 

A drive-in theater including 

(a) a surface having 

(b) a series of curved driveways spaced radially, 

(c) a parking area accessible from each side of each 
driveway, 

(d) said area being inclined relative to said driveways 
to provide a line of sight over the vehicles in the 
adjacent areas and 

(e) a driving surface for the vehicles, 

(f) said surface being generally concaved with said 
driveways at different elevations thereon. 

Claim 6 on appeal is very similar to claim 5 on appeal and 
should be allowed to the appellant for all of the reasons 
argued in connection with claim 5. 

Claim 6 is somewhat more limited than claim 5, reciting 
that the general concavity of the surface is arranged with 
the driveways at different elevations thereon which is a 
specific limitation not even remotely suggested in any of 
the claims which were originally cancelled. This claim 6 
is therefore generally more limited than any of the can¬ 
celled claims and it is asked that this honorable Court give 
notice of reversal of the Patent Office decision thereon. 
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12. Claim 17 on Appeal. 

A drive-in theater for vehicles comprising 

(a) an arrangement of driveways and 

(b) parking areas, 

(c) said areas being inclined upwardly to provide clear 
vision to the stage, 

(d) said arrangement having a generally concave con¬ 
figuration along a radius from the stage. 

This claim like a group of the previous claims was re¬ 
jected as being indefinite, which decision was reversed by 
the Board of Appeals. 

The examiner also rejected the claim on the ground of 
file wrapper estoppel because original claims 2, 3, 6, 7, 8 
and 10 are alleged to be more limited than this claim 17. 

A comparison of claim 17 with the original cancelled 
claims is therefore given in detail as follows: 

Claim 17 on appeal is generally more limited than orig¬ 
inal cancelled claim 2 because claim 17 on appeal recites 
that the arrangement of the driveways and parking areas 
shall have a generally concave configuration along a radius 
from the stage. No such limitation is to be found in orig¬ 
inal cancelled claim 2 and it is submitted, therefore, that 
the position of the Patent Office has been refuted. 

Claim 17 on appeal is generally more limited than orig¬ 
inal cancelled claim 3 for the self same reasons as pointed 
out above in connection with original cancelled claim 2. 

Claim 17 on appeal is generally more limited than orig¬ 
inal cancelled claim 6, first because the claims are not simi¬ 
lar as to either scope or structure and claim 17 on appeal 
insofar as the parking areas are concerned is generally 
narrower because of the limitation of the generally concave 
configuration along a radius from the stage. 

Claim 17 on appeal is generally narrower than original 
cancelled claims 7, 8 and 10 because it recites that the gen¬ 
erally concave configuration shall be along a radius from 
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the stage whereas the original cancelled claims were not so 
limited. 

Claim 17 on appeal has been rejected by the examiner on 
the ground that it is fully anticipated by the patent to 
Hollingshead, the only prior art patent of record. An in¬ 
spection of the Hollingshead patent indicates clearly that 
there is not the slightest suggestion of a concave surface 
therein. A straight edge placed along the general line of 
inclination of the various driveways and parking areas 
shows conclusively that the surface rises in a generally 
straight line, that there is no concavity whatsoever on a 
radius from the stage as called for in the last element of 
this claim 17 on appeal. As a matter of fact, Hollingshead 
himself refutes the structure which the examiner and the 
Board of Appeals attempt to impute to him by positively 
pointing out on page 2, column 2, lines 118 to 129 that his 
theater is preferably inclined transversely by either having 
one high side and one low side or a crowned portion in the 
center, his object being to coast the cars in and out of posi¬ 
tion so as to avoid the annoyance of the engines operating 
and starting. It is only necessary to read these lines 118 
to 129 on page 2 of Hollingshead to clearly obtain his inten¬ 
tion that there was no concavity as regards his theater. 

In conclusion claim 17 on appeal should be awarded to 
the applicant because it is not fairly suggested by the only 
prior art patent of record on the one hand and is generally 
more limited than the original cancelled claims in the appli¬ 
cation on the other hand. 

i 13. Claims 18 and 19 on Appeal. 

Claim 18. 

In a drive-in theater 

(a) a plurality of spaced driveways, 

(b) - a plurality of rows of parking areas to accommo¬ 

date cars, 

(c) said driveways and 
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(d) parking areas being arranged so that 

(e) a parking area is inclined upwardly from the front 
of each driveway and 

(f) downwardly from the rear of each driveway. 

Claim 19. 

In a drive-in theater, 

(a) a plurality of spaced driveways, 

(b) a plurality of rows of parking areas, 

(c) one row of parking areas extending forwardly and 
upwardly relative to the front edge of a driveway, 

(d) and another row of parking areas extending rear- 
wardly and downwardly relative to the rear edge 
of the driveway. 

These two claims were rejected by the examiner on the 
ground that they were indefinite and that they were antici¬ 
pated by Hollingshead. The Board of Appeals did not see 
eye to eye with the examiner and reversed him on his re¬ 
jection that the claims were indefinite, but then they 
reached out and determined that these two claims 18 and 19 
were 

“ broader than the claims allowed in the original appli¬ 
cation.’ * (Italics ours) 

The Board of Appeals failed to either affirm or reverse 
the primary examiner on the rejection of these claims 18 
and 19 as being fully met by Fig. 7 of the Hollingshead 
patent. 

It seems very clear that each of claims 18 and 19 clearly 
distinguish over the structure of the Hollingshead patent 
and particularly Fig. 7 thereof because clearly Hollings¬ 
head has only one parking area adjacent to each driveway 
as seen in Fig. 7 as well as the other figures of his drawing. 
The last element of claim 18 requires that there shall be a 
parking area inclined 

“downwardly from the rear of each driveway.” 
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At the rear edge of each driveway Hollingshead shows 
the buttress or bulkhead 20 which negatives the possibility 
of having any parking area which is inclined downwardly 
from the rear of the driveway. 

Claim 19 distinguished from Hollingshead for the same 
reason because it recites that there shall be 

“another row of parking areas extending rearwardly 
and downwardly relative to the rear edge of the drive¬ 
way.” 

There is no such parking area in Hollingshead because 
of the buttresses 20 at the rear edge of the driveway. It 
certainly looks like the examiner was attempting to strain 
a point in applying these claims to the Hollingshead patent, 
i The Board of Appeals dodged this issue by either pur¬ 
posely or inadvertently avoiding any mention whatsoever 
of the rejection of these claims in view of Hayward, 
i It is respectfully submitted that in view of the foregoing 
that claims 18 and 19 patentably distinguish over the pat¬ 
ent to Hollingshead. 

As to the new ground of rejection applied to claims 18 
and 19 for the first time by the Board of Appeals the appel¬ 
lant believes that this is not a good ground of rejection as 
applied to a reissue application where the reissue applica¬ 
tion was filed within two years of the issuance of the patent. 
This practice is indicated clearly in the decision of the 
Board of Appeals in the case of 

Ex parte Chilton, 25 U. S. P. Q. 498: 

“Where an application for reissue is filed within two 
years of the date of the original patent, it is imma¬ 
terial whether the reissue claims are broader or nar¬ 
rower than the patented claims.” 

Attention is directed to the fact that the refusal on the 
part of the Board of Appeals referred to these claims 18 
and 19 being broader than the “allowed” claim in the orig¬ 
inal application, which would, of course, be the single claim 
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of the Josserand patent 2,102,718. Inasmuch as the appli¬ 
cant filed his application for reissue within the two year 
period in which broadened claims may be obtained in a 
reissue application, it is immaterial whether these claims 
18 and 19 are broader or narrower than the allowed claim 
and it is thought that the Board of Appeals did not seri¬ 
ously consider this question because it is only casually 
mentioned in their decision. 

In conclusion there is no justifiable reason in the record 
in the Patent Office for refusing claims 18 and 19 to the 
applicant. 

14. Claim 8 on Appeal. 

In a drive-in theater 

(a) a plurality of inclined parking ramps for elevat¬ 
ing the front ends of automobiles parked in said 
theater, 

(b) a plurality of inclined drive-over ramps merging 
with the higher portions of said parking ramps, 
and 

(c) a plurality of driveways, 

(d) each of said driveways merging with the lower 

1 portion of one of said drive-over ramps on one side 

thereof, and 

(e) with the lower portion of one of said parking 
ramps on the other side thereof. 

This claim constituted the subject matter of an interfer¬ 
ence 78,008 entitled Josserand v. Taylor in the United 
States Patent Office. The final decision has been rendered 
in connection with this claim awarding priority thereof to 
Josserand, the appellant in this cause. This final decision 
was by the Court of Customs and Patent Appeals and is to 
be found at 138 Fed. (2d) 58; 58 U. S. P. Q. 140; 557 0.0 
217. 

This claim was awarded to the applicant in an applica¬ 
tion, Serial No. 301,713 which application is copending in 
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the Patent Office at the present time with the reissue appli¬ 
cation here on appeal. 

i For the information of the honorable Court a print of 
the drawing of the copending application Serial No. 301,713 
is shown. (Joint Appendix, pp. 103 and 104.) 

It is the appellant’s contention in this case that this claim 
8 which has been awarded to him in his copending applica¬ 
tion is readable upon the present reissue application and 
he should be permitted to make the claim herein. 

The examiner refused this claim to the appellant in the 
present application on the ground that 

(a) the applicant cannot make the same in view of the 
fact that it is directed to subject matter which was 
not intended or sought to be covered or secured by 
him in his original case, and 

(b) as containing new matter. 

The Board of Appeals refused to allow the appellant to 
make this claim 8 in the present reissue application, but 
their ground of refusal was somewhat different than that 
of the primary examiner in that it was based upon 

(a) that it was not disclosed and therefore involves new 
matter and 

(b) that it was not originally claimed. 

The appellant contends that both the primary examiner 
and the Board of Appeals erred in their conclusions due to 
the fact that they became confused or misled by the use of 
the term “drive over ramps.” 

It is true that the appellant did not use the term “drive 
over ramps” in his.original specification or claims in his 
original application. An inspection of the application Serial 
No. 301,713 (Joint Appendix, pp. 93 to 104) indicates also 
that the word “drive over ramps” was not used in the de¬ 
scription or specification therein as it was originally filed. 
This claim was suggested to the appellant for purposes of 
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the interference 78,008 by the Patent Office so that the ex¬ 
aminer undoubtedly was of the opinion that the term 
“drive over ramps” was not such a term as would exclude 
the claim from reading upon the Josserand improvement 
application 301,713. The Patent Office thus having sug¬ 
gested a claim to the appellant in his copending applica¬ 
tion, which claim contained the term “drive over ramp” 
where such application did not as a matter of fact actually 
use this specific term “drive over ramp.” 

The term “drive over ramp” is merely a descriptive 
term for a portion of a drive-in theater which adjoins the 
forward portion of a parking area because it constitutes a 
surface over which the vehicle may drive which might be 
said to be in the form of a ramp and which is an area which 
joins the rear edge of a driveway with the parking area 
directly to the rear thereof. Reference is had to Fig. 4 of 
the drawing of the appellant’s application 301,713 (Joint 
Appendix, p. 104) where it will be seen that there is a 
driveway 11 having a parking area 16 at the rear edge 
thereof and that there is a sub-surface bearing no refer¬ 
ence character whereby the rear edge of the driveway and 
the forward edge of the parking area 16 are joined together 
so that the car which is parked in the area 16 is capable of 
driving forward over this surface on to the driveway 11. 
In claim 8 here on appeal this surface has been designated 
as a “drive over ramp”. This is merely a descriptive 
terminology, however. 

An inspection of the original application of Josserand 
which is Serial No. 702,294 (Joint App. 115 to 120) indicates 
clearly that Josserand disclosed the idea of the driveway 
such as 18 flanked on the front by a parking area 14 and 
at the rear edge by a parking area 15. As a matter of fact 
in such application on page 4 thereof, the following original 
disclosure is to be found: 

“As will be apparent, the vehicles after passing the 
box office will move along the side drive 20 until they 
arrive at the desired driveway such as 18 or 22. The 
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vehicles which intend to park in the area 14 will turn 
in the driveway 18 and move into the position shown 
in Fig. 3 by driving forwardly; whereas the vehicles 
which are to park in the area 15 will pass into the 
driveway and back into position.” 

It is therefore, apparent that the car in the parking area 
15 in the original disclosure backed into position and it 
seems equally as obvious that when such car in the parking 
area 15 desires .to leave, that it will drive forwardly over 
the upper or higher portion of the parking area 15 passing 
over the rear edge and on to the driveway 18 so that as a 
matter of fact “he drives over” this area or space which 
constitutes the merger or junction of the forward edge of 
the parking area 15 with the rear edge of the driveway 18. 
This, therefore, is the “drive over ramp” which is called 
for by claim 8 here on appeal. 

Specifically applying this claim 8 to the drawing of the 
Josserand patent 2, 102,718, which is of course identical 
with the drawing in his application 311,064 for reissuance 
of said patent, it is apparent that the claim fits such draw¬ 
ing as follows: 

By having reference to the drawing it will be seen that 
there is an increment of structure which, when duplicated 
time after time, goes to make up a drive-in theater surface. 
This increment, for instance, constitutes a driveway such 
as 18 having a parking area 14 having its lower portion 
merging with the forward edge thereof and inclined up¬ 
wardly and comprising a parking area such as 15 which 
merges with the rear edge of the driveway. The higher 
portion of the parking ramp can thus be designated as a 
“drive over ram” which continues over into the driveway 
so that the drive over ramp constitutes the rear edge area 
of the driveway and the forward or higher area of the park¬ 
ing ramp. In other words, it is merely a merging surface 
in between the two and can be said to constitute a part of 
each. 
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This increment of structure including a driveway flanked 
on either side by a parking area is duplicated to make up 
the theater surface. 

With the foregoing in mind, attention is specically di¬ 
rected to this claim 8 which is satisfied by the provision of 
a plurality of inclined parking ramps for elevating the 
front ends of automobiles parked in the theater and Fig. 3 
of the drawings of Josserand in this reissue application 
(and his original patent) shows the parking areas such as 
15 and 14. The claim then requires that there shall be a 
plurality of inclined drive over ramps merging with the 
higher portions of said parking ramps and that there shall 
be a plurality of driveways. Josserand shows this struc¬ 
ture in the form of the driveways such as 18 and the plural¬ 
ity of drive over ramps which constitute the merging area 
or the higher portion of the parking ramps such as 15. 

The claim is then satisfied where each of the driveways 
is so arranged that it merges with the lower portion of 
one of the drive over ramps on one side which would be the 
merging area of the parking ramp 15 on one side and the 
driveway is then to merge with the lower portion of one 
of the parking ramps such as 14 on the other side. 

Thus we have an arrangement which includes this incre¬ 
ment embodying the driveway 18 and the forward parking 
area 14 and the rear parking area 15 where one of these 
parking areas is arranged to merge with the driveway by 
a structure which has been designated as a drive over ramp. 

A comparison of the drawings of the Josserand appli¬ 
cation 301,713 as to Fig. 4 thereof and the Josserand 
application for reissue here on appeal shows that insofar 
as this increment of structure is concerned that they are 
identical. The Court of Customs and Patent Appeals have 
awarded this claim 8 in application 301,713 to the Appel¬ 
lant Josserand and it is therefore respectfully submitted 
that it should be admitted to the present application for 
reissue because the claim 8 is readable directly upon the 
present application. 
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The appellee has contended that the party Josserand did 
i not originally seek to claim or secure this subject matter, 
i In support of the appellant’s contention that he did claim 
such subject matter, attention is directed to original claim 
4 in the original application of Josserand (Joint App. p. 
120) wherein the driveway with the parking areas inclined 
relative thereto is specifically claimed and it is further 
claimed that these parking areas shall be accessible from 
the driveway. 

Counsel for Josserand believes that the difference be¬ 
tween these phases of original claim 4 and the present 
claim 8 sought on appeal were different in terminology and 
not in substance so that it is obvious that the party Josse¬ 
rand was seeking to claim and secure this subject matter 
! of a drive way with the inclined parking areas on each side 
which is the substance of this claim 8. Certainly if 
Josserand was claiming this subject matter originally and 
disclosed such an arrangement it cannot constitute new 
matter in a reissue application. 

The term “drive over ramp” is a descriptive term which 
certainly is equivalent and a substitute for the terminology 
originally used describing the inclining of the parking 
areas with respect to the driveway and the fact that the 
vehicles could drive over the surface from the parking 
areas to and from the driveway. 

i It seems to counsel that the Patent Office is merely being 
picayunish about the terminology being employed. There 
is no difference in structure or substance, but merely in 
terminology or, as may be said, difference in terms. 

The present claim 8 on appeal is generally narrower than 
original claim 4, which was cancelled, be describing more 
in detail the specific arrangement of the parking areas and 
driveways relative to each other, by going into detail as to 
the area which merges the parking area to the rear of the 
driveway with the rear edge of the driveway, 
i For the reasons argued herein, it is respectfully sub¬ 
mitted that this claim 8 having been awarded to the appel¬ 
lant in a copending application should be permitted in the 
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present reissue application because the general substance 
thereof was originally claimed and disclosed. It is believed 
that since the decision of the Court of Customs and Patent 
Appeals, that if the examiner and the Board of Appeals 
had to review their decisions that they would obviously 
reverse themselves because it is not now a question of 
whether or not the appellant is the first inventor thereof, 
but it is a question of which application shall have this 
claim 8 incorporated therein. 

15. Conclusion. 

The appellant has made a conscientious and bona fide 
attempt to present the subject matter of his invention 
clearly to this honorable Court and has testified in the rec¬ 
ord as to his procedure in prosecuting his applications and 
as to the short comings of the prior art upon which some of 
his claims have been refused. 

The appellant has presented his explanation to the Court 
as to why he believes that he is entitled to the claims on 
appeal in view of the claims which he inadvertently can¬ 
celled in his original application. It is well established that 
the failure of an inventor or his solicitor to put in the 
claims in such form as will cover the entire invention is 
such inadvertence within the meaning of the statute that 
it will authorize the reissuance thereof, although the orig¬ 
inal patent may not be inoperative. 

(C. C. A. 9) See Perfection Disappearing Bed Co. 
v. Murphy Wall Bed Co., 266 F. 698. 

It is respectfully submitted that the applicant should be 
entitled to an award of these claims because the appellee 
has failed utterly to present any valid reasons for the re¬ 
fusal thereof. 

Respectfully submitted, 

Lester B. Clark, 

Attorney for Appellant. 



APPENDIX 








INDEX TO JOINT APPENDIX. 

Page 

Pleadings and Entries by the Court: 

Bill of Complaint.. 2-6 

Answer to Bill of Complaint. 7 

Memorandum Opinion of the Court. 8 

Findings of Fact. 9 

Conclusions of Law .9-10 

Judgment... 10 

Statement of Points. 10-11 

Order of Court as to Transmittal or Exhibits. 168 

Designation of Record .168-169 

Transcript of Proceedings: 

Opening Statement of Counsel for Plaintiff.12-16 

Testimony on Behalf of the Plaintiff: 

By Louis P. Jossehand— 

Direct Examination. 16-26 

Cross Examination. 26-31 

References to Exhibits: 

Plaintiff’s Exhibit No. 3— 

Application for Reissue, Ser. No. 311-064.32-40 

Papers 2 to 9 inclusive, re Josserand’s Application 

for Reissue, No. 311-064, papers 2 to 9.40-60 

Reopening of Ser. No. 311-064 for further prose¬ 
cution—Paper No. 10, by Examiner.61-64 

Paper No. 11, Ser. No. 311-064, Responsive to Ex¬ 
aminer’s Paper No. 10 of reconsideration.64-72 

Drawing, Figures 2 and 3 of Ser. No. 311-064 _ 69 

Final Rejection of Examiner, No. 311-064.73-74 

Amendments entered for purposes of appeal_74-76 

Appeal to the Board of Appeals.76-78 

Examiner’s Statement re Appeal to Board of Ap¬ 
peals .78-83 

Decision of Board of Appeals affirming Examiner.83-87 

Petition for Reconsideration and Rehearing.88-91 

Decision of Board of Appeals on Request for Re¬ 
consideration . 92 























• • 
11 


Index Continued. 


Page 

Plaintiff’s Exhibit No. 4— 


Application for Patent No. 301-713 . 93-101 

Drawing, Figure No. 1, No. 301-713. 103 

Drawing, Figures 2,3, and 4, No. 301-713. 104 

Papers 3 to 7, re above application.105-110 

Rejection of Claims by Examiner.111-112 

Papers re Appeal in Court of Customs and Pat¬ 
ent Appeals.113-114 

Plaintiff’s Exhibit No. 5— 

Application, Ser. No. 702-294 .115-121 

Papers 2 to 12 re prosecution of Application Ser. 

No. 702-294 .... 122-136 

Notice as to allowance of one claim.136-138 

Defendant’s Exhibit No. 1— 

United States Patent 1,909,537, Hollingshead, 

Jr.139-146 

Drawing, Figures 1 and 5 of said patent. 144 

Drawing, Figures 2, 3, and 4, of said patent. 145 

Drawing, Figures 6, 7, and 8, of said patent. 146 

U. S. Patent 2,102,718 Josserand.147-150 

Drawings, Figures 1, 2 and 3, of said patent.. .149-150 

Papers re Serial No. 702-294 .151-154 

Appeal in re Serial No. 311-064, Examiner’s 

Statement.156-160 

Board of Appeals’ Statement Affirming Exami¬ 
ner .161-165 

Board of Appeals’ Statement on Request for Re¬ 
consideration .166-167 




















IN THE 


United States Court of Appeals 

District of Columbia 


No. 8784 


LOUIS P. JOSSER AND, Appellant 

v. 

CONWAY P. COE, COMMISSIONER OF PATENTS, 

Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed June 6 1943 

In the District Court of the United States 
for the District of Columbia 

No. 20227 

Louis P. Josserand, in his own right, 2200 Gulf Building, 

Houston, Texas, Plaintiff, 

v. 

Conway P. Coe, Commissioner of Patents, U. S. Patent 
Office, Washington, D. C., Defendant. 

Suit to Enforce Issuance of a Patent 


Bill of Complaint 


The Plaintiff states as follows: 

I. 

The plaintiff, Louis P. Josserand, is a citizen of the 
United States and a resident of Houston, in the County of 
Harris, State of Texas, and brings this suit in his own 
right. 

n. 

The defendant, Conway P. Coe, is the Commissioner of 
Patents of the United States, a legal resident of the District 
of Columbia, and is sued as Commissioner of Patents of 
the United States. 

m. 

The bill is filed in accordance with the provisions of Fed¬ 
eral Laws of the United States as provided for under Re¬ 
vised Statutes, Section 4915. 
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IV. 

Plaintiff brings this snit in his own right as owner 
2 of the entire right, title and interest in and to United 
States application for patent, Serial No. 311,064, filed 
December 19, 1939, for reissue of patent 2,102,718 granted 
December 21, 1937, for a Theater. 

V. 

The patent application was filed in accordance with the 
laws of the United States and the Rules of the Patent Office. 

VI. 

The said application has been duly prosecuted in accord¬ 
ance with the laws of the United States and the Rules of 
the Patent Office. 

vn. 

The said application has been passed upon by the Pri¬ 
mary Examiner, who refused to allow the following claims: 

Claim 2: A drive-in theater for vehicles comprising a 
generally concaved surface, an arrangement of driveways 
and parking areas thereon, said areas being arranged in 
pairs between adjacent driveways, one parking area of each 
pair being accessible to vehicles from the same driveway 
and inclined with respect to the concavity of the surface 
to provide a clear view. 

Claim 4: A drive-in theater including a surface having 
a series of curved driveways spaced radially, a parking area 
accessible from each side of each driveway, said areas 
being inclined relative to said driveways to provide a line 
of sight over the vehicles in the adjacent areas and a driv¬ 
ing surface for the vehicles. 

Claim 5: A drive-in theater including a surface having 
a series of curved driveways spaced radially, a parking 
area accessible from each side of each driveway, said areas 
being inclined relative to said driveways to provide a line 
of sight over the vehicles in the adjacent areas and a driv¬ 
ing surface for the vehicles, said surface being generally 
concaved. 
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i Claim 6: A driye-in theater including a surface having 
a series of curved driveways spaced radially, a parking area 
accessible from each side of each driveway, said area being 
inclined relative to said driveways to provide a line of sight 
over the vehicles in the adjacent areas and a driving sur¬ 
face for the vehicles, said surface being generally con¬ 
caved with said driveways at different elevations thereon. 

Claim 8: In a drive-in theater a plurality of inclined 
parking ramps for elevating the front ends of automobiles 
parked in said theater, a plurality of inclined drive-over 
ramps merging with the higher portions of said parking 
ramps, and a plurality of driveways, each of said drive¬ 
ways merging with the lower portion of one of said drive- 
over ramps on one side thereof, and with the lower portion 
of one of said parking ramps on the other side thereof. 

Claim 17. A drive-in theater for vehicles compris- 
3 ing an arrangement of driveways and parking areas, 
said areas being inclined upwardly to provide clear 
vision to the stage, said arrangement having a generally 
concave configuration along a radius from the stage. 

Claim 18. In a drive-in theater a plurality of spaced 
driveways, a plurality of rows of parking areas to accom¬ 
modate cars, said driveways and parking areas being ar¬ 
ranged so that a parking area is inclined upwardly from 
the front of each driveway and downwardly from the rear 
of each driveway. 

Claim 19. In a drive-in theater, a plurality of spaced 
driveways, a plurality of rows of parking areas, one row of 
parking areas extending forwardly and upwardly relative 
to the front edge of a driveway, and another row of park¬ 
ing areas extending rearwardly and downwardly relative 
to the rear edge of the driveway. 

vm. 

An appeal was taken from the decision of the Primary 
Examiner to the Board of Appeals, who affirmed the re¬ 
jection of the Primary Examiner in their decision dated 
January 11, 1943. The plaintiff asked petition for rehear- 
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ing thereof and in a decision dated March 6,1943, the Board 
of Appeals affirmed the examiner in part and reversed the 
examiner in part. 

IX. 

The Commissioner of Patents, by the Board of Appeals, 
and the Primary Examiner, contends that the applicant’s 
theater is shown by the following reference: 

Hollingshead, Jr. 1,909,537 May 16, 1933 
as being substantially met thereby, as failing to meet the 
requirements of Revised Statutes, Sec. 4888, and in view of 
estoppel due to cancellation of said claims in the prosecu¬ 
tion of the original application and as not reading on the 
applicant’s disclosure and as containing new matter and 
as indefinite, and further contending that the applicant is 
not “now” entitled to make broader claims than secured 
in the original patent. 

X. 

The applicant disagrees with these contentions of the 
Commissioner of Patents and contends that the ref- 
4 erence does not disclose, describe or suggest the 
changes as called for in the claims and that the claims 
are definite and are not subject to the grounds of rejection 
applied thereto by the Primary Examiner and the Board 
of Appeals. 

XL 

Plaintiff further states that said invention is new and use¬ 
ful, was not known or used by others in this country before 
his invention thereof, and not patented or described in any 
printed publication in this or in any foreign country before 
his invention thereof, or more than two years prior to his 
application for patent thereof, and not in public use or on 
sale in this country for more than two years prior to said 
application, and not patented in any foreign country by him 
or his legal representative on an application filed more than 
twelve months prior to said application for United States 
patent and not abandoned. 
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Wherefore, the plaintiff prays that the Honorable Court 
decree that the Commissioner of Patents be directed to 
allow the said claims and such other claims as upon hearing 
the Court may find patentable, and that the Commissioner 
of Patents appear and answer this complaint, but not under 
oath, answer under oath being hereby expressly waived. 

LOUIS P. JOSSER AND 

In His Own Right, Plaintiff . 

EMMETT L. SHEEHAN 
Rond Building 
Washington, D. C. 

• i* 4 * 

LESTER B. CLARK 
2200 Gulf Building 
Houston, Texas. 

Filed:. 

5 The State of Texas, County of Harris 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Louis P. Josserand, who states that he 
is the Plaintiff, that he has read this Bill of Complaint 
and believes the statements therein to be true and correct 
to the best of his knowledge and belief. 

Given Under My Hand and Seal of Office this the 18th 
day of June, A. D. 1943. 

CORA PAUL PERKINS 

(Cora Paul Perkins) 
Notary Public in and for 

i Harris County , Texas. 


6 Filed Jul 211943 

Answer to the Complaint. 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia. 

I. .Defendant admits the allegations of paragraph I. 

II. He admits the allegation of his official position and 
that he is sued in his official capacity. He denies that he is 
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a legal resident of the District of Columbia, Ms legal resi¬ 
dence being in the State of Maryland. He states that Ms 
official residence is in the District of Colnmbia. 

HE, IV, V, VI, VII, VIII, IX. He admits the allegations 
of paragraphs HI to IX, inclnsive. 

X. He admits that plaintiff disagrees with the decision 
of the Board of Appeals of the Patent Office affirming the 
rejection of claims 2, 4, 5, 6, 8, 17, 18 and 19 of plaintiff’s 
patent application No. 311,064 and he admits that 
7 plaintiff makes the contentions set ont in paragraph 
X, bnt defendant demes that plaintiff is lawfully 
entitled to receive a reissue patent on said application con¬ 
taining any one of said claims as it is deemed that the said 
claims are unpatentable in view of the patent to 

Hollingshead, • 1,909,537, May 16,1933, 
and for the reasons given by the examiner in Ms answer 
to the appeal and the decisions of the Board of Appeals, 
copies of wMch will be furmshed at the trial. Profert of a 
copy of the Hollingshead patent is hereby made. 

XL He admits that in said application plaintiff made 
averments corresponding to the allegations of paragraph 
XI but demes, for reasons aforesaid, that said allegations 
are sufficient to justify the granting of a reissue patent on 
said application, contaimng any of said claims. 


W. W. COCHRAN 
Solicitor, U. S. Patent Office, 
Attorney for Defendant . 

July 20, 1943. 


I hereby certify that a copy of tMs Answer to the Com¬ 
plaint was mailed today, July 20, 1943, to the attorney for 
plaintiff, Mr. Emmett L. Sheehan, Bond BMlding, Wash- 
ington, D. C. 

W. W. COCHRAN 

Solicitor. 


• • • . • . • # • # • • 
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8 Filed Mar 20 1944 
Memorandum Opinion of the Court 

The plaintiff seeks to have the court authorize the Com¬ 
missioner of Patents to issue to him a patent containing 
certain claims set out in the complaint, these claims being 
sought in his application for a reissue of his patent No. 
311,064. These claims relate to “drive-in” theatres of a 
type so constructed as to permit patrons to drive their au¬ 
tomobiles into parking places and observe the performance 
while seated in their cars. Claim 8 has been rejected by 
the defendant on the ground that it is not properly sup¬ 
ported by the applicant’s disclosure. The Court of Cus¬ 
toms and Patent Appealg so held in an interference case and 
I agree with the Patent ^Office in holding that this question 
is res judicata, but whether the opinion of the Court of Cus¬ 
toms and Patent Appeals forecloses that question or not, 
I agree with the conclusions reached by that court. 

The remaining claims were rejected by the defendant as 
hnpatentable for the reason that they were similar to or 
broader than claims which the plaintiff cancelled during the 
prosecution of the application on which the plaintiff’s pat¬ 
ent was granted. While the plaintiff attempts to show that 
the instant claims are different or less broad than the can¬ 
celed claims, I agree with the decision of the Board of 
Appeals of the Patent Office in denying the claims in suit. 

' The complaint will be dismissed with costs. 

JENNINGS BAILEY 

March 20,1944 Justice 

#••••**#*• 

9 Filed Apr 4 1944 

Findings of Fact 

1. This is an action under B. S. 4915 (U. S. C., title 34, 
sec. 63) in which it was sought to have the Court find that 
the plaintiff, Louis P. Josser and, is entitled to have issued 
to him a patent containing claims 2 to 6, inclusive, 8,17,18, 
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and 19 of his application Serial No. 311,064 for the reissue 
of Patent No. 2,102,718. 

2. The application here involved relates to an outdoor 
theater and discloses a theater of this type comprising a 
screen and an area in front of it in which automobiles may 
be parked. This area comprises driveways, there being 
two rows of parking spaces between each pair of drive¬ 
ways. The parking spaces are inclined so that the cars are 
tilted upwardly toward the screen. 

3. The patent to Hollingshead No. 1,909,537 dis- 

10 closes an outdoor theater whose arrangement is gen¬ 
erally similar to that of the plaintiffs application 

but in which only a single row of parking spaces is provided 
between pairs of driveways. 

4. Claim 8 has been held by the United States Court of 
Customs and Patent Appeals not to be readable on the 
plaintiff’s application here involved. 

5. Claim 8 is not properly supported by the disclosure 
of the plaintiff’s application here involved. 

6. Claims 2 to 6, inclusive, 17, 18, and 19 are either of 
the same scope, or broader than claims which were delib¬ 
erately canceled by the plaintiff in the prosecution of his 
original application in order to secure the allowance of the 
patent which the plaintiff now seeks to reissue. 

7. Claims 17, 18, and 19 define no invention over the 
patent to Hollingshead. 

Conclusions of Law 

1. The deliberate cancellation of a claim from an appli¬ 
cation in order to secure a patent precludes the patentee 
from obtaining by reissue claims of the same scope as, or 
broader than, the claims thus canceled. 

2. In view of the decision of the United States Court of 
Customs and Patent Appeals, the holding that claim 8 is not 
supported by the plaintiff’s application here involved is res 

judicata. 

11 3. Plaintiff is not entitled to a reissue of his pat¬ 
ent No. 2,102,718 containing any of the claims set 

forth in the complaint. 
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4. The complaint should be dismissed as to all the claims 
involved. 

JENNINGS BAILEY 

Justice. 

April 4th, 1944. 

12 Filed Apr 4 1944 

Judgment 

This action came on to be heard at this term and there¬ 
upon, npon consideration thereof, it is, this 4th day of 
April, 1944, 

Adjudged that the complaint in this case be, and the same 
hereby is dismissed with costs against the plaintiff. 


Approved as to Form: 


JENNINGS BAILEY 

Justice. 


Attorney for Plaintiff. 


14 Filed May 11 1944 

1 Statement of Points 

1. The court erred in finding that the patent to Hollings- 
head No. 1,909,537, disclosed an outdoor theatre whose ar¬ 
rangement is generally similar to that of the plaintiff’s ap¬ 
plication but in which only a single row of parking spaces 
is provided between pairs of driveways. 

2. The court erred in holding that Claim 8 is not properly 
supported by the disclosure of the plaintiff’s application 
involved in this Civil Action. 

1 3. The court erred in holding that claims 2 to 6 inclusive, 
17, 18, and 19, are either of the same scope, or broader 
than claims which were deliberately canceled by plaintiff 
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in the prosecution of his original application (involved in 
this action) in order to secure the allowance of the patent 
which the plaintiff now seeks to reissue. 

4. The court erred in finding that claims 17, 18, and 19, 
define no invention over the patent to Hollingshead. 

5. The court erred in failing to find that the plaintiff was 
entitled to hold that claim 8 is properly supported by the 
disclosure of the plaintiff’s application involved in this 
Civil Action. 

6. The court erred in failing to hold that plaintiff was 
entitled to have a patent issued to him covering claims 2 
to 6 inclusive, and claims 17, 18, and 19, of the original 
application involved in this action, pursuant to R. S. 4915 
(U. S. C. title 35, Sec. 63). 

7. The court erred in concluding that the deliberate can¬ 
cellation of a claim from an application in order to secure 
a patent precludes the patentee from obtaining by reissue 
claims of the same scope as, or broader than, the claims 

thus canceled. ? 

15 8. The court erred in concluding that in view of 

the decision of the United States Court of Customs 
and Patent Appeals, the holding that claim 8 is not sup¬ 
ported by the plaintiff’s application here involved is res 
judicata. 

9. The court erred in concluding that the plaintiff is not 
entitled to a reissue of his patent No. 2,102,718 containing 
any of the claims set forth in the complaint. 

10. The court erred in concluding that the complaint 
should be dismissed as to all the claims involved. 

11. The court erred in entering judgment in favor of the 
defendant and against the plaintiff in dismissing the com¬ 
plaint with costs against the plaintiff. 

12. The court erred in failing to enter judgment in favor 
of the plaintiff and against the defendant authorizing the 
issuance of a patent to the plaintiff pursuant to R. S. 4915 
(U.S.C. title 35, Sec. 63) covering claims 2 to 6 inclusive, 


claim 8, and claims 17, 18, and 19, of the original applica¬ 
tion involved in the complaint. 

EMMETT LEO SHEEHAN, 
LESTER B. CLARK, 
i 223 Bond Bldg., 

Washington, D. C. 

I Attorneys for Plaintiff. 

Receipt of a copy of the foreging Statement of Points is 
acknowledged this 11th day of May, 1944. 

W. W. COCHRAN 
Attorney for Defendant , Conway P . 
Coe, Commissioner of Patents. 


n. 

| TRANSCRIPT OF PROCEEDINGS. 

19 Proceedings 

The Court: Very well, Mr. Clark. 

; Mr. Clark: Your Honor, please, this case comes before 
Your Honor in connection with the application for re- 
issuance of U. S. Letters Patent No. 2,102,718. 

The invention in connection with this existing patent is 
, what is known as a drive-in theater. They take the sur¬ 
face of the earth and grade it to a contour in such a manner 
that it is possible to drive in with the automobile and re¬ 
main seated in the car and look through the windshield to 
observe the performance on the screen. 

I have here a brief which I would like to submit to Your 
Honor (handing brief to the Court). 

In the back of the brief is a drawing of the issued patent 
illustrating a side elevation of the construction, 
i To just briefly outline it, there is just one prior art pat¬ 
ent, which is a patent to a man by the name of Hollings- 
head. 

This (indicating blackboard) is an enlarged view of the 
two constructions. 
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The prior patented Hollingshead theatre had an area 
which constituted a driveway and a portion of that con¬ 
stituted a portion for parking the car, and provided a bulk¬ 
head or stop to keep the cars from falling over the front 
there. With an arrangement of this sort, there was 

20 a driveway and a parking area, then another drive¬ 
way and parking area, and then another driveway; 

and if Your Honor will have reference to the Hollingshead 
patent, which is in the back of the brief— 

The Court: (Interposing): I have a copy here. 

Mr. Clark (continuing)—it will be observed that there 
is just one driveway and one row of parking. As distin¬ 
guished from this, Mr. Josserand came along and rear¬ 
ranged the surface in such manner that he placed a drive¬ 
way in such a location that he had a parking area in front 
and at the rear edge of the driveway the surface curved 
or inclined down so a car could be parked on that area, 
and in the same distance, slightly more, he was able to place 
two cars where there had been only one before. 

Mr. Josserand has prepared a drawing of a theater, just 
a plan view, where the right-hand side is constructed with 
the one parking area, one driveway and one parking area 
—in accordance with the Hollingshead patent—and the left- 
hand edge construction in accordance with his arrange¬ 
ment for the double parking of cars from a single drive¬ 
way, and you will observe in the same distance radially 
from the screen a considerably larger number of cars can 
be parked. 

21 Then in addition, he curved the surface in a con¬ 
cave manner from the stage down and upwardly to 

the rear which allowed him to obtain a better view of the 
screen from the car. 

Mr. Josserand filed his application for patent and the 
patent was finally issued with but one claim. Mr. Josserand 
was not familiar with patent matters. This is his first in¬ 
vention; and as a matter of fact, I didn’t know anything 
about drive-in theaters either. The art was new. There 
is only this one prior patent to Hollingshead ahead of him, 
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and through inadvertence and mistake this one claim was 
accepted. We are now attempting to have it reissued and 
obtain additional protection. 

The application for reissue was filed within two years 
of the issuance of the original patent application. That 
was during a two-year period. We believe therefore that 
Mr. Josserand is entitled to some additional protection. 
The Examiner allowed the one claim that was originally 
in the patent and rejected the remaining claims which we 
presented to the Board of Appeals—they allowed him 
one additional claim and the remaining claims come here 
on appeal. There are some ancillary questions also in this 
connection as to claim 8. 

1 The primary examiner denied our right to make this 
claim in the interference proceeding, and it went to 
22 the Court of Custom and Patent Appeals, which re¬ 
versed the Patent Office and awarded priority to Jos¬ 
serand on this claim. 

While the reissue application was not involved in the in¬ 
terference, they did not allow us to put it in, and we feel 
that this is the first opportunity for a direct appeal from 
the holding of the primary examiner that this claim did 
not read on this application. 

! Mr. Reynolds: If Your Honor, please, the claim to which 
Mr. Clark refers is Claim 8, and that was the subject of an 
interference entitled “Josserand v. Taylor” in the United 
States Patent Office involving Taylor and a later applica¬ 
tion by the plaintiff Josserand. 

Now, Josserand relied on this application in that inter¬ 
ference as the basis for a motion to shift the burden of 
proof, and relied on it as evidence of priority; and the 
Court of Custom and Patent Appeals in 138 Fed. (2d) 58 
held—I am quoting from the opinion: 

“The Board also stated that appellant had renewed his 
motion to shift the burden of proof, and held, among other 
things, that neither appellant’s patent No. 2,102,718 nor 
his reissue application, disclosed the invention defined by 
the Court in issue;” 


15 


Also,— 

23 “We have given careful consideration to that is¬ 
sue, and are not agreed with the Board that appel¬ 
lants patent does not disclose the involved invention and 
that, therefore, the motion to shift the burden of proof was 
properly denied.” 

That is the identical claim and it is the identical appli¬ 
cation involved in this suit and it is not just that it was 
an issue which was before the Court, and I think that is 
clearly res adjudicata, and this appeal is to attack that 
decision collaterally. 

The Court: It applies only to Claim 8? 

Mr. Reynolds: Yes, sir; that is right. 

Now, the remaining claims have been refused on the 
ground that there was no inadvertence in omitting them 
from the original patent, because the claims were delib¬ 
erately cancelled during the prosecution of the application 
on which the patent was granted, and in that connection 
they relied particularly on Claim 7 of the original appli¬ 
cation. 

The Court: Claim what? 

Mr. Reynolds: Claim No. 7. That is included in our 
exhibit, at the foot of “D”, page 8 of the specification. 
This claim 7 is on page 8 and it is at the bottom of the 
page. 

24 The Court: Page 8? 

Mr. Reynolds: Yes, sir; it is at the bottom of 

“D”. 

The Court: There are so many pages marked on this 
(indicating), it is hard to find. 

Mr. Clark: I have all of those claims, Your Honor, on 
one page in the brief. 

Mr. Reynolds I think there is a tab there with “D” on 
it. It should be there on that exhibit. It is the second page. 

The Court: Was No. 7 allowed? 

Mr. Reynolds: No, sir. That was cancelled during the 
prosecution—a deliberate cancellation. It is their conten¬ 
tion that the claims sought here are substantially the same 
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as these claims that were cancelled, especially No. 7. I just 
want to call your attention to that claim. It includes dou- 
! ble parking—double parking area and the driveway, and 
the inclined parking space, and it would seem to be the 
basis of the claim before the Court. We think there is no 
material difference. 

The Court: Very well. 

Mr. Clark: Mr. Josserand. 

Testimony on Behalf of the Plaintiff 

Whereupon Louis P. Josserand was produced as a 

25 witness in his own behalf, and having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Clark: 

Q. Mr. Josserand, will you please state for the record 
your full name, age, residence and occupation? A. Louis 
P. Josserand; age 54; residence 2336 South Lake, Houston, 
temporarily living in Dallas, Texas, and my profession is 
an architect. 

Q. How long have you been an architect? A. I have 
practiced under my own name for more than fifteen years. 

Q. In what work are you engaged at the present time? 
A. I am employed by the North American Aviation Com¬ 
pany as a Methods Engineer. 

Q. What is a Methods Engineer; what does he do? A. 
i My work is devising means of increasing production—pro¬ 
ducing labor and generally expediting work in mass pro¬ 
duction. My particular work is designing special equip¬ 
ment. 

Q. What is your education and training? A. I am a 
v graduate structural engineer of the Texas A. & M. College, 
a graduate architect of Columbia University. 

Q. Are you registered to practice in the State of 

26 Texas? A. Yes. 
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Q. Do you belong to any architectural or similar 
societies? A. I am a member of the Texas Society of 
Architects and a member of the American Institute of 
Architects. 

Q. What work have you been engaged in along architec¬ 
tural lines in the past? A. The general practice of archi¬ 
tecture, in eluding residential, commercial buildings, apart¬ 
ment houses, schools, and a general practice. 

Q. Are you the Louis P. Josserand to whom patent No. 
2,102,718 was issued on December 21,1937 ? A. I am. 

Q. Why is it you are seeking reissuance of that patent? 
A. Well, I feel that I failed to get protection for the con¬ 
tribution I made to the art. 

Q. Had you had any experience along inventive lines 
prior to the filing of this application? A. I had not. 

Q. Was this a highly developed art or a new art in which 
this invention is sought? A. An entirely new art. 

Q. Just very briefly review the construction of one 
27 of these drive-in theaters as you conceived and 
arranged it. A. The idea of this design was to in¬ 
crease the seating capacity and general usefulness of a 
drive-in theater, and I developed a parking area that you 
could drive forward over the top of the parking area to the 
driveway in front and also developed the concave surface 
and the double parking ramps. 

Q. How many parking areas were accessible from a 
driveway in your arrangement? A. Two. 

Q. How many had been accessible to a driveway prior to 
that time? A. One. 

Q. Have you prepared a drawing comparing a single 
parking area in a theater with a double parking area such 
as you designed? A. I have. 

Q. Just explain that briefly—the arrangement you have 
shown in that drawing (indicating drawing on blackboard). 
A. On the right-hand side of the drawing parking areas 
are shown in yellow with an alternate driveway and park¬ 
ing area throughout the distance of the theater. On the 


18 


left-hand side of the plan is shown the double park- 

28 ing areas or arrangement, with two parking areas; 
a driveway and two parking areas, and so forth. 

Q. What is the general increase in capacity of two the¬ 
aters, otherwise similarly constructed, where one had a 
single parking arrangement and one had a double parking 
arrangement? A. Approximately 33Vs per cent. 

i Q. A greater capacity? A. A greater capacity for the 
double parking arrangement. 

i Q. In the same space? A. In exactly the same space of 
ground. 

i Q. Taking the drawing which you have illustrated here, 
how many cars could be parked in this area with single 
parking (indicating)? A. In the right half of the single 
parking 338 cars. 

Q. And how about the same theater with double parking? 
A. In the same theater with double parking it would be 538 
cars. 

Q. Of what advantage would this increase be to one 
operating the theater? A. Well, you can have a theater of 
much greater capacity without any additional investment in 
the property. 

Q. Why has the Patent Office refused these claims 

29 which you have brought here on appeal? A. Well, 
they have refused them on several different grounds. 

Q. Can you name those grounds, just generally? A. 
Well, by estoppal from previously cancelling the claims; 
by being broader than claims previously asked for, and by 
being broader than the claim previously granted, and there 
is another reason that I don’t recall at the moment. 

Q. Does that apply to Claim 8? A. Yes. 

Q. The primary examiner in the rejection of claim 2 
which you have brought here on appeal specifically com¬ 
pared that claim with cancelled original claim 7, and held 
that there was no distinction between those two claims. 
Have you reviewed the comparison of those two claims? A. 
I have. 
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Q. Can you point out any elements of structure in claim 
2 which you have brought here on appeal which are not set 
forth in cancelled claim 7 in your original application! A. 
There are two. One parking area of each pair being acces¬ 
sible from the same driveway; to vehicles from the same 
driveway; and the second the claim with respect to 

30 concavity of the surface to provide a clear view. 

Q. Will you please read cancelled claim 7 into the 
record. A. (Reading) An outdoor theater comprising a 
generally concaved surface, alternate double parking areas 
and driveway arranged on said surface, said areas being 
inclined at an angle with respect to the driveways so that 
an unobstructed view of the stage may be had”. 

Q. Does that claim say anything about accessibility of 
one parking area of each pair as regards the same drive¬ 
way? A. No. It is a feature that made the double parking 
arrangement possible. 

Q. Does that cancelled claim 7 say anything about the 
inclination of the parking areas with respect to concavity 
of the surface? A. It does not. 

Q. Why is that of advantage in a theater? A. Well, the 
concavity of the surface enables the theater to be graded 
without having to raise the rear parking areas to an un¬ 
usual height and it also enables you to keep a more uniform 
sight line from the parking areas to the screen. 

Q. I notice the Patent Office has also refused this claim 7 
to you in view of the fact that you cancelled claims 

31 2, 3, 4, 6, 8 and 10. Have you made a comparison of 
this claim 2 on appeal with these previously can¬ 
celled claims? A. I have. 

Q. Can you point out any distinctions for us that are in 
this claim 2 which are not in any of those cancelled claims? 
A. I can. 

Q. Will you please do so? A. Claims 2, 3 and 4? 

Q. Which were cancelled. A. Which were cancelled—do 
not recite a generally concaved surface. Claim 6, which 
was cancelled, does not recite an arrangement of drive¬ 
ways. Claim 10 does not recite said areas being arranged 
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in pairs adjacent to driveways, and claims 2, 6, 7, 8 and 10 
do not recite one parking area of each pair being accessible 
to vehicles from the same driveway; and claims 3, 4, 7, 8 
and 10 do not recite “inclined with respect to the concavity 
of the surface to provide a clear view” and so forth. 

Q. Is it your testimony this claim 2 on appeal distin¬ 
guishes from every one of those cancelled claims by the 
recital of additional structure? A. It is. 

Q. Have you compared claim 4 here on appeal 

32 with the rejection of the Examiner. A. I have. 

Q. And the Board of Appeals that it was broader 
than cancelled claims 2, 3, 7, 8 and 10? A. I have. 

Q. Can you point out any distinctions in this claim 4 on 
appeal over this group of claims? A. Claim 4 on appeal 
recites a series of curved driveways spaced radially which 
are not recited in cancelled claims 3, 2, 7, 8 and 10; and 
claim 4 on appeal recites a parking area accessible from 
each of said driveways, which is not recited in cancelled 
claims 2, 3, 7, 8 and 10; and it further recites “said areas 
being inclined relative to said driveways to provide a line 
of sight over the vehicles in the adjacent areas”, which is 
not recited in cancelled claims 3, 2 and 8. 

Claim 4 further recites “a driving surface for the 
vehicles” which is not recited in cancelled claims 3, 2, 7, 8 
and 10. 

1 Q. Then how many details of construction do you find 
recited in this claim that are not in the majority of the 
claims which had theretofore been cancelled? A. Four. 

Q. Is claim 5 on appeal somewhat similar to claim 

33 4 on appeal? A. It is. 

Q. What is the distinction? A. It is further re¬ 
stricted by the recitation “that said surface being gener¬ 
ally concaved”. 

Q. Does claim 5 distinguish over these prior cancelled 
claims as claim 4 is distinguished over them? A. All of the 
same reasons given in claim 4 apply to claim 5. 

Q. What do you say about claim 6 on appeal, then? Is it 
more limited than claims 4 and 5 or not? A. More limited 
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by the recitation of 41 said driveways at ditferent elevations 
thereon’*. 

Q. Have you compared claim 17 with the previously can¬ 
celled claims? A. I have. 

Q. What distinction, if any, do you find in claim 17 over 
the cancelled claims? A. Claim 17 recites “said arrange¬ 
ment having a generally concave configuration along a 
radius from the stage.” This recitation is not included in 
cancelled claims 2, 3, 6, 7, 8 and 10. 

Q. Will you please refer to claims 18 and 19. On what 
ground were these claim refused by the Patent 

34 Office? A. The Examiner refused them on the 
ground that they were indefinite and also on the 

ground that they were anticipated by the Hollingshead 
disclosure. 

Q. What did the Board do about the rejection on the 
ground that these claims 18 and 19 were indefinite? A. The 
Board reversed the primary examiner on the indefinite de¬ 
cision and passed over the decision with regard to the 
Hollingshead patent. 

Q. Didn’t mention any rejection or specifically reject the 
claims in view of the Hollingsworth patent? A. Made no 
decision on that point. 

Q. Did they refuse these claims 18 and 19, then? A. 
Yes. 

Q. On what ground? A. They were broader than the 
claim that had previously been allowed. 

Q. When did you file your application for reissue with 
respect to the time when your original patent was issued? 
A. Within the two-year period. 

Q. Are these claims 18 and 19 directed to the same or to 
a different combination than the allowed claim in your 
patent? A. They are directed to the combination in the 
allowed claim in the patent. 

35 Q. In order to clarify the record, have you read 
this Hollingshead patent? A. I have. 

Q. Can you point out any element of structure in claims 
18 and 19 that is not shown in the Hollingshead patent? A. 
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The Hollingshead patent does not disclose parking ramps 
inclining downwardly from the rear side of the driveway. 

Q. I direct your attention to the enlarged print of a por¬ 
tion of the Hollingshead patent and that of your own; just 
what structure are you referring to? Will you please refer 
to it by number in this print (indicating Plaintiff’s Exhibit 
No. 1). A. The rear of the driveway of the Hollingshead 
patent at number 20 does not disclose a parking area 
sloping downwardly from the rear part of the driveway. 

Q. Where is that in your construction? A. At No. 32; and 
the parking area is No. 15. 

Q. You mean it is observed rearwardly where the char¬ 
acter 32 appears? A. Yes. 

Q. And parking area 15? A. Yes. 

Q. Is that any advantage over the Hollingshead 
36 patent to provide a parking area at the rear edge of 
the driveway in that manner? A. It allows a theater 
to be constructed with much less number of driveways. 

Q. Is that a substantial distinction over the Hollingshead 
patent? A. Yes; that is the point that gives increased seat¬ 
ing capacity to the theater. 

Q. Have you ever constructed any theaters in accordance 
with the arrangement in your patent with the parking areas 
both to the front and rear of the driveway connected 
thereto? A. I have. 

Q. Have those theaters operated successfully? A. They 
have. 

i 

Q. Have they been accepted by the public? A. They 
have. 

Q. Did the Board of Appeals sustain the Examiner as to 
any of his rejections of the claims here on appeal on the 
ground that those claims were indefinite? A. They did. 

Q. They did sustain them or not? A. I am not certain 
that they did not sustain them on a number of them, and 
I am not sure they sustained them on a number of them— 
they did not sustain them on several of them. 


37 Q. I notice that the Board of Appeals rejected 
claim 17 as being anticipated by the Hollingshead 

patent; can yon point out any structure in claim 17 which 
is not suggested in the Hollingshead patent? A. (Read¬ 
ing “Said arrangement having a generally concave con¬ 
figuration along a radius from the stage.” That is not in 
the Hollingshead disclosure. 

Q. What sort of surface does Hollingshead disclose in a 
direction on a radius from the stage? A. It could be high 
in the middle and slope to either side, is part of the dis¬ 
closure ; it could slope all the way to one side. 

Q. Does he use the word “concave surface” anywhere in 
his patent? A. He does not. * 

Q. Does he suggest any equivalent of a concave surface 
which could be provided? A. No, there is no suggestion 
of it. 

/ • 

Q. Well, the Board of Appeals have refused this claim 17 
to you on the ground that if Hollingshead does not show a 
concave surface, then he shows an equivalent of it. 

In view of your architectural experience, what would be 
the equivalent of a concave surface in a drive-in theater of 
this sort? A. I don’t know of any equivalent of it. 

38 If it were a concave surface, it would be a concave 
surface. 

Q. If it were straight, would ito be the equivalent of a 
concave surface? A. It would not. 

Q. Just what is the advantage of a concave surface? A. 
There are several advantages in this, Sir,—to bring the 
sight lines to a more uniform line so the cars in the rear 
parking areas will not have to be raised so high as to see 
over the car immediately in front of them. . 

Q. Can you refer to figure 3 of your issued patent and 
point this out any more clearly? A. In figure 3 the car 15 
being lower than the concave area, eliminates the necessity 
of raising car 16 as high as it would have to be raised if car 
15 were higher. 

Q. What is the line indicated by the reference character 
32? A. That is the horizontal. 
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Q. Then the cars at 15 and 16 are shown disposed a sub¬ 
stantial distance below this horizontal line in the concaved 
surface? A. Yes. 

Q. Do you find any such suggestion or illustration in the 
Hollingshead patent? A. I do not. 

39 Q. The Patent Office has refused claim 8 which you 
have brought here on appeal on the ground that it is 

not readable upon the disclosure in drawings of your issued 
patent. Have you compared this claim 8 with the drawing, 
for instance, of your issued patent? A. I have. 

Q. Do you find whether this claim does or does not read 
upon the drawing of your issued patent? A. It is a speci¬ 
fication of one of the units of my patent including two park¬ 
ing ramps and a driveway between. 

Q. Will you have reference to the drawing of your issued 
patent and apply this claim 8 thereto? 

The Court: To which figure do you refer? 

Mr. Clark: I think figure 3 would be illustrative. 

The Witness: (Reading) “A plurality of inclined park¬ 
ing ramps for elevating the front ends of automobiles 
parked in said theater.” 

That would be parking areas 14 and 15. 

(Continuing reading): “A plurality of inclined drive- 
over ramps merging with the higher portions of said park¬ 
ing ramps”. 

Well, that would be the portion of the surface directly 
under Figure 32 adjoining to the higher portion of parking 
ramp 15. 

40 (Reading) “A plurality of driveways.** 

That would be driveway 18 or the driveway of each 
unit extending backward in the theater. 

Q. An additional driveway such as 22? A. Yes. 

Q. What is the next element of the claim? A. (Read¬ 
ing) : *‘ Each of the said driveways merging with the lower 
portion of one of said driveover ramps on one side 
thereof.** 
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That would be the driveway 18 merging with that portion 
of underneath 32 there (indicating), at the rear edge of the 
driveway. 

Q. That is the last element of the claim? A. (Con¬ 
tinuing (reading) “and with the lower portion of one of 
said parking ramps on the other side thereof.** 

Q. That is the other side of the driveway? A. Driveway 
18 merging with parking ramp 14. 

Q. Is it your testimony, then, that you have fitted your 
claim 8 upon the drawing of your patent No,. 2,102,718? A 
It is. 

Q. Has this claim 8 been allowed to you in another pend¬ 
ing application? A. It has. 

Q. Do you have before you a drawing of that application 
for patent, serial No. 301,713? A. I have. 

41 Q. Can you apply claim 8 to the figure 4, for in¬ 
stance, of that drawing in your patent No. 301,713 in 
the same manner as to the drawing of your issued patent? 
A. I can. 

Q. And the Patent Office has allowed that claim to you 
in this application No. 301,713 ? A. It has. 

Q. Was this reissue application which is here on appeal 
involved in that proceeding No. 73,008, entitled Josserand 
v. Taylor? A. There was an attempt made to enter this in 
the interference, without success. 

Q. Does that enlarged print illustrate clearly the seg¬ 
ments of the theater about which you have been testifying 
in connection with claim 8? A. Yes. 

Q. Is there also a print of the Hollingshead segment of 
the theater? A. Yes. 

Q. I would like to offer the drawing in evidence as 
Josserand *s Exhibit No. 1. 

The Court: It may be received. 

(The drawing referred to was received in evidence as 
“Josserand’s Exhibit No. 1”.) 
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42 By Mr. Clark: 

Q. Did you make the representative drawing comparing 
the single and double parking areas about which you have 
testified? A. Yes, I did. 

Mr. Clark : Your Honor, I would like to offer that draw¬ 
ing in evidence as Josserand’s Exhibit No. 2. 

The Court: It may be received. 

(The drawing referred to was received in evidence as 
“Josserand’s Exhibit No. 2”.) 

Mr. Clark: I would also like to offer in evidence as 
Josserand’s Exhibit No. 3 certified copy of the file wrapper, 
application for reissue, Serial No. 311,064. 

I would like to offer in evidence as Josserand’s Exhibit 
No. 4, certified copy of the application Serial No. 301,713, 
which is the application in which claim 8 has been allowed. 

I would like to offer in evidence as Josserand’s Exhibit 
No. 5, certified copy of the patented file wrapper No. 
2,102,718. 

i The Court: They will be received in evidence. 

(The documents above described were received in evi¬ 
dence as “Josserand’s Exhibit No. 3”, “Josserand’s Ex¬ 
hibit No. 4”, and “Josserand’s Exhibit No. 5”, respec¬ 
tively.) 

43 Mr. Clark: You may cross examine. 
Cross-Examination 

By Mr. Reynolds: 

i Q. Will you refer to claim 7 that was cancelled from your 
original application? You have it there (indicating). 

(Witness referring to documents.) 

i That claim calls for alternate double parking areas, and 
driveways, does it not? A. Yes. 

Q. That is the arrangement of parking areas and drive¬ 
ways shown in the left-hand side of your chart here, isn’t 
it? (Referring to Plaintiff’s Exhibit No. 2.) A. Yes. 
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Q. Now, in that arrangement, if the parking areas on 
opposite sides of any driveway were not both accessible, 
from that driveway, how could you get into them at all? 
A. That is the invention. 

Q. In this case? A. Yes. 

Q. Can’t you answer the question, please? A. You could 
not get into them. 

Q. In other words, you couldn’t have the arrangement that 
is recited in claim 7, then, unless these areas were accessible 
in this case; that is, there wouldn’t be any utility? 

44 A. No. 

Q. Now, you did claim in some of your original 
claims that these parking areas were accessible from one 
driveway, did you not—that is, the parking driveways on 
each side? A. That is the claim granted to me in this 
patent. 

Q. That feature was also included in some claims can¬ 
celled wasn’t it; claim 4 specifically? A. Well, all the 
claims were written about the same structure. 

Q. Well, my question is this: Didn’t you cancel an orig¬ 
inal claim which stated that parking areas on opposite sides 
of the driveway were accessible from the driveway, and 
refer to claim 4 in that regard? A. In which claim? 

Q. Claim 4. A. Yes. 

Q. Now, why did you cancel that claim if you considered 
that feature was your invention? A. Well, I just didn’t 
know anything about patents and inventions. 

The Court: Were you represented by a lawyer? 

The Witness: Yes. 

\ 

By Mr. Reynolds: 

Q. Now, in claim 2, involved in the present action, 

45 there is a reference to a parking area being inclined 
with respect to the concavity of the surface; what 

did you mean by that? A. Well, you see if the surface is 
generally concaved and the parking area is usually parallel 
to the sight line, then the parking area would be inclined 
with respect to the concavity of the surface. 
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• Q. The concavity of the surface extends in an entirely 
different direction, doesn’t it? A. This concavity, along a 
radius from the screen, is a general concavity that started 
higher and goes lower toward the center; then rises to the 
rear of the theater. That is gradually forced up in the rear 
by the sight line to get a clearer vision over the car im¬ 
mediately in front. 

i Q. What is the difference between being inclined with 
respect to the concavity of the surface and being inclined 
with respect to the driveways? A. Well, the driveways— 
the general surface along a radius is higher in the front of 
the theater and lower in the middle, and then higher toward 
the rear of the theater. The driveway may incline from 
high at the point of the rear parking ramp to lower where 
it merges with the lower part of the front parking ramp. 

The Court: We will now take a five-minute recess. 

46 (At this point in the proceedings, a five-minute 
recess was had.) 

By Mr. Reynolds: 

Q. Now, would it be possible for a parking area to be in¬ 
clined with respect to the driveway without also being in¬ 
clined with respect to the concavity of the parking area? 
A. Well, it might be possible but hardly probable. 

! Q. So a statement that it is inclined with respect to the 
driveway is substantially the same as that it is inclined with 
respect to the concavity of the area? A. Not necessarily. 

! Q. Wouldn’t you say one implied the other? A. I said 
might be, but not probable. It might be possible but not 
probable. 

Q. Will you describe how a parking area could be in¬ 
clined with respect to the driveway and yet not with respect 
to the concavity of the area? A. Repeat the question. 

Q. Will you describe how a parking area might be in¬ 
clined with respect to the driveway and yet not be inclined 
with respect to the concavity of the area? A. Practically 
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any of the parking areas to the rear of the theater would 
meet that requirement. 

Q. You mean that they would not be inclined with respect 
to the concavity of the area? A. Would be. 

47 Q. What I want to know is, one is inclined with 
respect to the driveway but not inclined with respect 

to the concavity of the area? A. Well, the forward one 
would be inclined upward as the concavity would incline 
upward, but the rearward would incline upward as the con¬ 
cavity inclined in the opposite direction. 

Q. Well, the area is actually curved, isn’t it? A. Yes. 

Q. So it would have to be inclined with respect to any 
curve, wouldn’t it? A. The curve is such a great curve that 
that part would practically be negligible. 

Q. Now, is there any feature that is recited in any of the 
claims before the Court which you failed to include in some 
of the claims of your original application? A. Well, the 
feature of the accessibility of the cars to the rearward 
parking area. That has been the subject of the whole inter¬ 
ference proceedings. 

Q. Wasn’t that feature included in claim 4 of your orig¬ 
inal application? A. Well, not in explicit terms. 

Q. Well, it said that one parking area—(reading) one 
such parking area being disposed rearwardly of said 

48 driveway, and one such parking area being disposed 
forwardly of said parking area whereby the drive¬ 
way affords access to both parking areas. 

That is it, isn’t it? A. In the' interference it has been 
carried out to a finer degree with the term of driveover 
ramp, describing that portion of the disclosure connecting 
the driveway and the parking ramp. 

Q. I was not talking about interference but about the 
claims involved in this suit. A. Well, that is what I was 
meaning by parts of it not being included. 

Q. Refer to the Hollingshead patent, please, and espe¬ 
cially to figure 4 of the patent. 

The Court: Figure 4? I don’t believe I have figure 4. 
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Mr. Reynolds: It is at the bottom of the second sheet, 
Your Honor. 

Mr. Clark: Of the Hollingshead patent! 

Mr. Reynolds: Yes, sir. 

The Court: Oh, of the Hollingshead patent. 

Mr. Reynolds: Yes, sir. 

By Mr. Reynolds: 

Q. That shows drive-in for figures arranged for drive¬ 
ways in the parking area, doesn’t it? A. Yes. 

49 Q. And shows areas being inclined upwardly to 
provide for clear vision to the stage? A. Yes. 

Q. You would say that doesn’t show an arrangement 
“having a generally concave configuration along a radius 
from the stage.” A. Correct. 

Q. The grounds upon which the cars are parked slope 
downwardly toward the stage? A. Yes. 
i Q. The stage rises up from the ground, doesn’t it? A. 
Well, the stage is a tall building, 
i Q. Which extends upwardly from the ground? A. Yes. 

Q. Suppose instead of being on a platform, the stage 
Were on a hill that sloped up gradually, that being a con¬ 
cavity— A. (interposing) No, because that wouldn’t be 
part of the parking area. 

i Q. The stage isn’t in the parking area at all? A. 
Exactly. 

Q. Well, the claim doesn’t say that the parking area is 
concaved; it says “arrangement having a generally con¬ 
cave configuration along a radius from the stage.” This 
arrangement has it? A. No. 

50 Q. And why not? A. Because it doesn’t show it. 
Q. I am assuming that they were on a slope in¬ 
stead of being on a platform; would it be a concaved 
arrangement then? A. The arrangement for parking the 
cars wouldn’t be, no. 

i Q. But the aramgement of a whole assembly, including 
the stage, would be wouldn’t it? A. An open-air theater, 
which is not patentable, might be. 
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Q. Now, claims 18 and 19 call for a parking area inclined 
downwardly from the rear of each driveway; is it your con¬ 
tention that Hollingshead doesn’t show that? A. Yes. 

Q. Well, now, look at the figure 4 there, those parking 
areas slope downwardly, don’t they, from the rear of the 
driveway in the front? 

The Witness: Repeat the question. 

By Mr. Reynolds: 

Q. The driveways shown in figure 4 slope downwardly 
from the driveway in front of the theater— A. They slope 
downwardly with reference to the driveway in front of 
them, but not from the driveway. 

51 Q. You take it the claim is limited to an arrange¬ 
ment in which that parking area is actually below the 
level of the driveway? A. And directly connected to it; 
yes. 

Mr. Reynolds: That is all. 

Mr. Clark: That is all. 

Mr. Reynolds: I would like to offer this in evidence. 

The Court: It may be received. 

(File covering items A to J, inclusive, was received in 
evidence as Defendant’s Exhibit No. 1.) 

(Thereupon, at 2:40 o’clock p. m., the trial of the above 
cause was concluded.) 

— — ^ * A A A * 
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EXHIBITS. 

Excerpts from Plaintiff’s Exhibit No. 3. 

61 Mail Division Dec 19 1939 U. S. Patent Office 
To the Commissioner of Patents: 

! Your petitioner, Louis P. Josserand, a citizen of the 
United States and a resident of Houston, in the County of 
Harris, and State of Texas, whose postoffice address is Re¬ 
public Building, Houston, Texas, prays that he may be al¬ 
lowed to surrender the letters patent for an improvement in 
Theater, No. 2,102,718, granted to him on December 21,1937, 
whereof he is now sole owner, and that letters patent may 
be reissued to him for the same invention upon the annexed 
amended specification. With this petition is filed an ab¬ 
stract of title, duly certified, as required in such cases; and 
he hereby appoints Jesse R. Stone, Registration No. 10,871, 
and Lester B. Clark, Registration No. 12,677, address 2200 
Gulf Building, Houston, Texas, his attorneys, each of them 
with full power to act in matters of substitution and revo¬ 
cation, to prosecute this application, to make alterations 
and amendments therein, to receive the patent, and to trans¬ 
act all business in the Patent Office connected therewith. 

Signed at Houston, in the County of Harris, and State of 
Texas, this the 16th day of December, 1939. 

LOUIS P. JOSSERAND 
Specification 

To All Whom It May Concern: 

Be it known that I, Louis P. Josserand, a citizen of the 
United States residing at Houston, Harris County, Texas, 
have invented a certain new and useful improvement in 
Theater, of which the following is a specification: 

62 The invention relates to an improvement in the ar¬ 
rangement and construction of drive-in theater 
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wherein the theater is so constructed that the patrons may 
drive their automobiles into the theater and observe the 
performance while seated in the automoblie. 

It is one of the objects of the invention to provide an effi¬ 
cient, economical, and convenient construction so that the 
greatest number of vehicles may be parked -within a mini¬ 
mum area in order to provide a maximum of attendance. 

Another object of the invention is to provide entry ways 
for the vehicles in such a manner that two rows of vehicles 
may be arranged adjacent each driveway. 

Another object of the invention is to so concave the sur¬ 
face of the theater that each vehicle will have a clear view 
of the performance without interference by the rows of 
vehicles in front thereof. 

Another object of the invention is to provide a drive-in 
theater wherein the entrance and exits are conveniently ar¬ 
ranged with respect to the parking areas so that the mini¬ 
mum of disturbance will be created by vehicles entering and 
leaving the theater. 

Other and further objects of the invention will be readily 
apparent when the following description is considered in 
connection with the accompanying drawings wherein: 

Fig. 1 is a top plan view of the theater showing the ar¬ 
rangement of the entrances and exits as well as the parking 
areas and driveways. 

Fig. 2 is a section taken on the line 2-2 of Fig. 1 looking 
in the direction of the arrows and illustrating the general 
concaved arrangement of the parking areas and drive¬ 
ways. 

63 Fig. 3 is an enlarged vertical sectional view of one 
of the driveways and showing the vehicles parked in 
position to observe the performance. 

In Fig. 1 the location of the theater is illustrated as adja¬ 
cent two intersecting streets such as 3 and 4, but it may be 
located otherwise if desired. With such a location, how¬ 
ever, the entrance to the theater may be at the corner 5 so 
that only one box office 6 is necessary. The entrances are 
shown at 7 and 8, but only one entrance may be desired. 
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A suitable enclosure, such as a fence or shrubbery 9 may 
be arranged on all sides of the theater spaced so that only 
those entering the enclosure may observe the performance. 
Two exits 10 and 11 have been illustrated, one on each of 
the intersecting streets. In this manner the vehicles leav¬ 
ing the theater will not interfere with those entering the 
theater and a minimum of disturbance will be created by the 
moving vehicles. 

The theater enclosure will be provided with a suitable 
stage or screen 12 from which the performance will be given. 
In event it is merely a moving picture theater the picture 
will be displayed on a screen on this stage. The projection 
room has not been illustrated but it is to be understood 
that it can be either in front or in back of the stage as de¬ 
sired. 

64 Arranged in front of the stage 12 are the parking 
places such as 13,14,15, and 16. The number of these 
parking places will vary with the size of the theater desired. 
These parking spaces are shown as being curvilinear. The 
parking areas may be described as double parking areas 
such as 13 and 14. It is intended, however, that the vehicles 
in the parking area 13 will move into the parking position 
by passing in front of the parking area as at 17, and back¬ 
ing into the parking area such as best seen in Fig. 3; while 
the vehicles entering the parking area 14 will pass into 
the driveway 18, which is between the parking areas 14 and 
15. As will be apparent, the vehicles after passing the box 
office will move along the side drive 20 until they arrive at 
the desired driveway, such as 18 or 22. The vehicles which 
intend to park in the area 14 will turn in the driveway 18 
and move into the position shown in Fig. 3 by driving for¬ 
wardly ; whereas the vehicles which are to park in the area 
15 will pass into the driveway and back into position. 

While the entrance or exit of the vehicles through the 
driveways may interfere momentarily with the view of some 
of the patrons in the parked cars, such interferences will be 
very slight because the sight lines, such as 25, extending to 
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a position 26, which is slightly below the center of the stage 
12, will pass above the top of the vehicles moving along the 
driveway, snch as 18. 

In arriving at the spacing of the parking areas 13,14,15 
and 16, and the driveways therebetween, the height of pres¬ 
ent day vehicles has been very carefully considered and the 
inclination of the parking areas has been so calculated that 
the sight line from the center of the windshield of the 
vehicle in one row permits a clear line of vision over the 
top, such as 27, of the vehicles in the preceding parking 
area. 

65 As clearly observed in Figs. 2 and 3, the surface 
30 of the theater has been inclined and divided into 
parking areas and driveways and so concaved that when 
sight lines from each parking area are drawn to converge 
at the point 26 each sight line will clear the top of the 
vehicles in the preceding parking areas. As best seen in 
Fig. 3, the first area 31 is inclined upwardly slightly with 
respect to the normal ground line 32. This normal ground 
line is shown as extending across both Figures 2 and 3 to 
indicate the concaved arrangement of the surface 30. The 
parking area 13 is shown as tipping quite sharply down¬ 
ward from the normal horizontal plane so that the sight 
line 25 from the focus point 26 will be parallel to the line 
of sight of a person seated in the vehicle. This makes a 
convenient and comfortable parking angle for the vehicle. 
The area 14 is shown as being inclined upwardly from the 
driveway 18 at such an angle that the sight line from the 
focus 26 is also parallel to the line of sight of persons seated 
in the vehicle. In order to accomplish this, however, the 
drive 18 is shown as being at an elevation somewhat below 
the ground line 32, because if the driveway 18 were on the 
level with the ground line, the cars in the rearward parking 
areas could not have a clear view of the screen. The park¬ 
ing area 15 is inclined downwardly in somewhat the same 
manner as the parking area 13 but at a somewhat lesser 
angle because this parking area is spaced further from the 
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screen and the sight line clears the top of the vehicles in 
the parking area 14. 

66 From Fig. 2 the general contour of the surface 30 
1 • will be observed as concaved and at substantially the 
point 35 the surface rises above the ground line 32. The 
inclination of the parking areas gradually decreases from 
the front of the theater toward the rear so that in all prob¬ 
ability no two of the parking areas would be inclined at the 
same angle with respect to the horizontal. 

In building a theater of this type it would be possible to 
use the earth removed in constructing the front part of the 
theater to be deposited in the back part of the theater so 
that the cut and fill would practically balance each other 
and no supply of earth from an outside source would be re¬ 
quired. In this manner the theater could be constructed at 
a minimum cost and it would only be necessary to landscape 
the surface in accordance with the showing of these draw¬ 
ings. 

While it is possible that the sight lines could be more 
closely spaced together; the arrangement has been such 
that the sight lines will be two feet six inches apart when 
measured at the windshield in any one parking area. In 
other words, there will be a two feet six inch clearance be¬ 
tween the line of sight in one parking area and the line of 
Sight in the next succeeding parking area. It is considered 
that this is sufficient to clear the top of the average vehicle 
now in use. With the trend, however, of lower vehicle 
bodies it is possible that as the higher cars gradually dis¬ 
appear a theater could be constructed with the sight line 
spaced a lesser distance apart and in this manner the in¬ 
clination of the parking areas could be arranged at a lesser 
angle with respect to the horizontal. Any suitable inclina¬ 
tion of the parking areas with respect to each other or the 
horizontal or with respect to the driveways may be arranged 
so that an unobstructed view of the stage may be had by 
the occupants of every vehicle and if desired the vehicles 
may move as desired across the driveways and parking 
areas. * 
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67 -The particular advantage of the present arrange¬ 
ment is that a maximum number of vehicles can be 

accommodated in a minimum of space, each driveway serv¬ 
ing two parking areas and two parking areas being closely 
adjacent and accessible to each other. 

It is contemplated, of course, that if desired seats 38 may 
be placed in front of the parking area for such patrons as 
desire to leave their vehicles and observe the performance 
more closely. The area 40 behind the last parking area may 
be used to park vehicles where the patrons desire to be 
seated with friends in another vehicle or where the patrons 
desire to occupy the space in front of the parking area 13. 
It is contemplated, of course, that the entrances and exits 
may be arranged in any manner desired other than here 
shown, but it is believed that the present arrangement is 
convenient. 

68 What is claimed is: 

1. An outdoor theater for vehicles comprising a 
stage, a generally concaved surface located in front of the 
stage, spaced driveways on said surface, a parking area lo¬ 
cated on each side of each driveway, the area in front of 
each driveway being inclined upwardly therefrom and the 
area in the rear of each driveway being inclined down¬ 
wardly therefrom in such a manner that the occupants of 
the vehicle parked on said parking areas will have an un¬ 
obstructed view the stage. 

2. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways and inclined with respect to the 
concavity of the surface to provide a clear view. 

3. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways and inclined with respect to the 
concavity of the surface to provide a clear view, the in¬ 
clination of said areas relative to the driveways and to each 
other being such that the vehicles may drive thereover. 
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4. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area flank¬ 
ing each side of the driveways, said areas being inclined rel¬ 
ative to said driveways to provide a line of sight over the 
vehicles in the adjacent areas and a driving surface for 
the vehicles. 

5. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area flank¬ 
ing each side of the driveways, said areas being inclined 
relative to said driveways to provide a line of sight over 
the vehicles in the adjacent areas and a driving surface 
for the vehicles, said surface being generally con¬ 
caved. 

69 6. A drive-in theater including a surface having a 
series of curved driveways spaced radially, a park¬ 
ing area flanking each side of the driveways, said areas be¬ 
ing inclined relative to said driveways to provide a line of 
sight over the vehicles in the adjacent areas and a driving 
Surface for the vehicles, said surface being generally con¬ 
caved with said driveways at different elevations thereon. 

7. A drive-in theater for vehicles comprising a generally 
concave surface, an arrangement of driveways and parking 
areas thereon, said driveways and parking areas being 
spaced radially, said parking areas being inclined relative 
to said concave surface to provide clear vision to the stage 
from vehicles parked thereon. 

In Testimony Whereof, I hereunto affix my signature this 
the 16th day of December, 1939. 

LOUIS P. JOSSERAND 

70 The State of Texas, County of Harris: 

1 Louis P. Josserand, the above named petitioner, being 
duly sworn, deposes and says that he does verily believe 
himself to be the original, first and sole inventor of the im¬ 
provement set forth and claimed in the foregoing specifica¬ 
tion and for which improvement he solicits a patent; that 
deponent does not know and does not believe that said im- 
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provement was ever known or nsed before Ms invention or 
discovery thereof; that deponent is a citizen of the United 
States of America, and resides at Houston, in the County 
of Harris, and State of Texas; that deponent verily believes 
that the letters patent referred to in the foregoing petition 
and specification and herewith surrendered are partially in¬ 
operative and invalid, for the reason that the specification 
thereof is defective and insufficient, and that such defect 
and insufficiency consists particularly in, and by failure of 
the deponent-patentee, to include in his claims certain new 
and useful features disclosed in said Letters Patent as here¬ 
inafter pointed out; that deponent further says that the 
errors wMch render such patent so inoperative and invalid 
arose from inadvertence and without any fraudulent or de¬ 
ceptive intention on the part of the deponent; that the fol¬ 
lowing is a true specification of the errors which it is 
claimed constitute such inadvertence relied upon; that all 
the specification of said Letters Patent discloses certain 
features of construction such as the concaved surface upon 
which the driveways and parking areas are located and fur¬ 
ther discloses the idea of a driveway with a double park¬ 
ing area on each side thereof, and further discloses 
71 the feature of inclining the parking areas relative 
to the driveway and to each other; and also discloses 
the idea of driveways over which the vehicle may be driven. 
Nevertheless, the deponent is informed and believes that 
the single claim of said Letters Patent does not adequately 
bring out the above mentioned features either broadly or 
specifically or alone or in combination with each other. 

Deponent is informed and believes that the claim of said 
Letters Patent does not adequately bring out such features 
as the patentee was entitled to claim in view of the meager 
state of the prior art. 

The deponent is informed and believes that in order to 
validly protect the invention of said Letters Patent it is 
necessary that claims be presented which are of the scope 
and character of claims 1 to 7, inclusive, of the present ap- 
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plication for re-issue; that such errors so particularly speci¬ 
fied arose and occurred as follows: 

That the failure to include in said Letters Patent claims 
of the scope of claims 2 to 7, inclusive, of the present speci¬ 
fication in lieu of the single claim accepted in said patent 
and to present in the application claims such as 2 to 7, 
inclusive, or such other amended claims of similar char¬ 
acter as may be acceptable to the Patent Office. 

That due to the lack of familiarity of the deponent with 
patent matters and patent practice and the fact that the 
application was directed to a newly developed art caused 
the insufficiency of the claim to afford valid protection upon 
the deponent’s invention and that it is but recently that 
the deponent has become aware of the fact that the 
72 single claim in the patent was insufficient and defec¬ 
tive. The deponent did not appreciate that the patent 
was partially invalid and inoperative due to the fact that 
the patent did not contain claims directed to the features 
of a scope which would adequately protect the deponent’s 
invention; that the deponent is informed and believes that 
the claims such as 1 to 7, above referred to, will validly 
protect his invention and are necessary to such valid pro¬ 
tection ; 

The deponent verily believes that claims 1 to 7, inclusive, 
of the present specification are good and valid claims. 

LOUIS P. JOSSERAND 

! Sworn to and subscribed before me this the 16th day of 
December, 1939. 

BESSIE FRICK 

(Seal) Notary Public, Harris County, Texas 

• ••••••••• 
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77 Mailed Jan 9 1940 

Div. 33 Room 6096 Paper No. 2 

Department of Commerce 
United States Patent Office 

Washington . ' 

Please find below a communication from the Examiner in 
charge of this application. 

CONWAY P. COE 

Commissioner of Patents 

Applicant: Louis P. Josserand 
Reissue Ser. No. 311,064 
Filed Dec. 19, 1939 
For Theater 
Patent No. 2,102,718 
Dated Dec. 21, 1937 


Reference: 

Hollingshead, Jr. 1,909,537 May 16, 1933 20-1.12 

The statement added to the specification at the bottom of 
page 5 has no basis in the original disclosure. In fact stops 
are shown in front of areas 14 and 16 and at the rear of 
areas 13 and 15 which would preclude such movement. Fur¬ 
thermore the inclination of the ground between areas 15 and 
16 and areas 13 and 14 would preclude such movement. This 
statement should therefore be cancelled. 

Claim 1 is allowed. 

Claim 3 is rejected as drawn to new matter having no 
basis in the original specification since there is no showing 
that the inclination of the areas relative to each other is 
such that the vehicles may drive thereover. 


FK/k 


Jesse R. Stone and 
Lester B. Clark, 
2200 Gulf Bldg., 
Houston, Texas. 
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Claim 3, line 7, there is no antecedent for the word 
thereover”. 

Claims 4, 5, and 6, lines 5 and 6, the statement that the 
areas provide a driving surface for the vehicles is objected 
to as misdescriptive since the areas are parking areas. 
Cars do drive into and out of these areas but cannot drive 
across them. 

Claims 2, and 4 to 7 inclusive are rejected as being 
broader than claims originally cancelled by the applicant 
and consequently there can be no presumption of inadvert¬ 
ence, accident, or mistake in regard to these claims. 
78 Claim 2 for instance is almost identical with origi¬ 
nal claim 7 and broader than original claims 2, 3, 8, 
and 10. 

Claims 4 to 7 inclusive are broader than original claims 
2, 3, 7, 8, and 10. 

Claims 4 to 7 inclusive are further rejected as reading 
directly on Hollingshead who shows driveways 15 inclined 
parking areas on both sides of each driveway and a gen¬ 
erally concave surface. See figures 3 and 8. 

! H. E. KAUFFMAN 

Acting Examiner. 
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79 Mail Division Jan 29 1940 U. S. Patent Office 

U. S. Patent Office - Jan 30 1940 Division 33 

Paper No. 3 
January 26, 1940 
Docket 1009 31 

In the United States Patent Office 
Before the Primary Examiner 
Div. 33, Room 6096 

In Re Application of L. P. Josserand 
Serial No. 311,064 
Filed: Dec. 19, 1939 
For: Theater 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Kindly add the following claim: 

8. In a drive-in theater a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in said theater, a plurality of inclined drive-over ramps 
merging with the higher portions of said parking ramps, 
and a plurality of driveways, each of said driveways merg¬ 
ing with the lower portion of one of said drive-over ramps 
on one side thereof, and with the lower portion of one of 
said parking ramps on the other side thereof. 

Remarks 

The foregoing claim has been suggested to the applicant 
for purposes of interference in his copending application 
serial No. 301,713. The applicant, however, is of the opinion 
that, in view of the similarity of the general structure of 
the present application and the co-pending application 
301,713, if the patent office is of the opinion that the 

80 above claim is readable upon the copending applica- 
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tion 301,713 then it is also readable upon the present 
application 311,064. 

i It is respectfully asked that the present application be 
considered by the Examiner in connection with the pro¬ 
posed declaration of an interference proceeding as is in¬ 
dicated in the applicant’s copending application. 

This communication is not intended to be responsive to 
the office communication of January 9, 1940 but constitutes 
the copying of a claim for purposes of interference which 
brings the application up for special action before the Pri¬ 
mary Examiner. 

Respectfully submitted, 

JESSE R. STONE 
LESTER B. CLARK 
Counsel for Applicant 

81 Mail Division Feb 3 1940 • U. S. Patent Office 

U. S. Patent Office Feb 5 1940 Division 33 

Docket 1009 31- 
Paper No. — 

Jan. 31, 1940 

In the United States Patent Office 
Div. 33, Room 6096 

In Re: Application of L. P. Josserand 
Serial No. 311,064 
Filed: Dec. 19, 1039 
For: Theater 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Supplemental to the office communication mailed to the 
Patent Office on January 26, 1940, the applicant desires to 
amend as follows: 

Kindly add the following claims: 
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9. In a drive-in theater, a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked in 
such theater, a plurality of combination drive-over ramps 
and driveways, each of said combination drive-over ramps 
and driveways merging with the higher portion of one of 
said parking ramps on one side thereof and with the lower 
portion of said parking ramps on the other side thereof. 

10. In a drive-in theater, a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in such theater, a plurality of drive-over ramps merging 
with the higher portions of said parking ramps and a plu¬ 
rality of driveways merging with one of said drive-over 
ramps on the one side thereof and with the lower portion 

of one of said parking ramps on the other side thereof. 
82 11. In a drive-in theater a plurality of inclined. 

. parking ramps for elevating the front ends of auto¬ 
mobiles parked in such theater, a plurality of combination 
drive-over ramp and driveways merging with the higher 
portion of one of said parking ramps on one side and with 
the low portion of one of said parking ramps on the other 
side thereof. 

Remarks 

The foregoing claims are presented for favorable consid¬ 
eration because it is believed that these claims distinguish 
over any of the art of record and favorable consideration 
therefore is respectfully asked. 

Respectfully submitted, 

JESSE R. STONE 
LESTER B. CLARK 
• Counsel for Applicant. 
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83 Mailed Feb 6 1940 

Div. 33 Room 6096 Paper No. 4 

Department of Commerce 
United States Patent Office 
Washington 

Please find below a communication from the Examiner in 
charge of this application. 

CONWAY P. COE 

FK/k Commissioner of Patents 

Applicant: Louis P. Josserand 
Reissue Ser. No. 311,064 
Filed: Dec. 19, 1939 
For: Theater 
Patent No. 2,102,718 
Dated: Dec. 21, 1937 

Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

As amended Jan. 29, 1940. 

Claim 8 has been entered, but is rejected as having no 
basis in applicant’s disclosure. Applicant shows, in figure 
3, a plurality of inclined parking ramps 13, 14, 15, and 16, 
and can, of course, multiply the number indefinitely. The 
point of merger between the ramp 13 or 15, and the road 17 
or 18 is properly a drive-over ramp, but the slope between 
the drive-ways 15 and 16 cannot be considered a drive-over 
ramp since applicant shows definite stops at the upper por¬ 
tion of ramp 16 and at the lower portion of ramp 15. Fur¬ 
thermore, on page 3, applicant specifically points out that 
it is necessary to back into the areas 13 and 15 from the 
driveways 17 and 18. 

i Claim 8 calls for a plurality of inclined parking ramps 
shown by the applicant as 13, 14, 15, and 16. Any two of 
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these will meet this limitation and may be chosen. Claim 8 
further calls for a plurality of inclined drive-over ramps 
merging with the higher portion of said parking ramps and 
the only combination of parking ramps which will meet 
this limitation are the ramps 13 and 15 having drive-over 
ramps merging into the roadways 17 and 18 respectively. 
Claim 8 then recites a plurality of driveways shown by ap¬ 
plicant as 17 and 18 and calls for each driveway merging 
with the lower portion of said drive-over ramps on 
84 one side thereof. Applicant shows the roadway 18 
merging with the drive-over ramp of the parking 
ramp 15. Then claim 8 recites that the roadway merges 
with the lower portion of one of said parking ramps on the 
other side thereof and the roadway 18 shown by the appli¬ 
cant does not merge with the parking ramp 13. In appli¬ 
cant’s co-pending application 301,713, all four parking 
ramps shown in figure 4 of that application come under the 
recitation “a plurality of inclined parking ramps” and the 
claim clearly reads on said disclosure. 

Claim 8 is further rejected as drawn to an invention 
other than the one applicant elected by the claims in his 
original application. Applicant’s claims were drawn to the 
provision of double rows of parking ramps on both sides 
of each driveway and claim 8 is directed to an entirely dif¬ 
ferent feature. See in re Overbury 1938 C. D. 454. 

Claim 8 is further rejected as broader than claims which 
applicant cancelled in his original application. It does not 
include, for instance, the recitation of alternate double 
parking areas and driveways which appear in cancelled 
claim 7 of applicant’s original application. See in re Bost- 
wick 506 0. G. 535. 

As applicant’s amendment of Jan. 29, 1940 is not com¬ 
pletely responsive to the office action of January 9, 1940, 
the status of this case remains as of that date. 

H. E. KAUFFMAN 
Actg. Examiner. 
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85 Mailed Feb 12 1940 

Div. 33 Room 6096 Paper No. 5 

Department of Commerce 
United States Patent Office 
Washington 

! Please find below a communication from the Examiner in 
charge of this application. 

CONWAY P. COE 

FK/k Commissioner of Patents. 

Applicant: Louis P. Josserand 
Reissue Ser. No. 311,064 
I Filed Dec. 19, 1939 

j For: Theater 

Patent No. 2,102,718 

i Dated Dec. 21,1937 

Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

Applicant’s amendment of Feb. 3, 1940 is not responsive 
to the office action of Jan. 9, 1940, as the rejections of the 
claims made in that action have not been discussed nor has 
the applicant pointed out how the newly presented claims 
avoid the rejections of record. See rule 69. 

Applicant must complete his response by July 9, 1940 to 
avoid a holding of abandonment. 

; H. E. KAUFFMAN 

Actg. Examiner . 
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86 Mail Division May 3 1940 TJ. S. Patent Office 

U. S. Patent Office May 4 1940 Division 33 

Paper No. 6 
Docket 1009 31 
April 29, 1940 

In the United States Patent Office 
Before the Primary Examiner 
Div. 33, Room 6096 

In Re Application of L. P. Josserand 
Serial No. 311,064 
Filed: Dec. 19,1939 
For: Theater 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

In response to office communication of January 9, 1940, 
February 6, 1940 and February 12, 1940, the applicant de¬ 
sires to amend as follows: 

Claim 2, line 4, after “driveways” insert—one parking 
area of each pair being accessible to vehicles from the same 
driveway— 

Claim 3, line 6, cancel “and to each other” 

Line 7, cancel “thereover” and insert—on and off such 
areas.— 

Claims 4, 5 and 6, line 3 of each, make the following 
amendments: Cancel “flanking” and insert—accessible 
from—; before “driveway” change “the” to—each—; 
change “driveways” to—driveway— 

Please cancel claim 7. 

Kindly add the following claims: 

87 12. An outdoor theater for vehicles comprising a 
stage or screen, a plurality of inclined parking ramps 

for ejevating the front ends of vehicles parked in such thea¬ 
ter, a plurality of driveways merging with the lower por- 
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tions of the adjacent parking ramps and a plurality of drive- 
over ramps, each of said drive-over ramps merging with the 
higher portion of one of said parking ramps on one side 
thereof and with one of said driveways on the other side 
thereof. 

! 13. An outdoor theater for automobiles comprising a 
screen, a series of inclined parking ramps for elevating the 
front ends of automobiles so the sight lines from the seats' 
of said automobiles will pass through the windshields to 
the center of the screen, a series of driveways merging with 
the lower portions of the adjacent parking ramps and a 
series of inclined drive-over ramps, each of said drive-over 
ramps merging on the higher side thereof with the higher 
portion of one of said parking ramps and on the lower side 
thereof with one of said driveways. 

! 14. An outdoor theater for automobiles comprising a mo¬ 
tion picture screen, a plurality of curved inclined parking 
ramps grouped in pairs, a plurality of curved driveways 
alternating with the pairs of parking ramps and merging 
with the lower portions of the adjacent parking ramps, a 
plurality of curved drive-over ramps, each of said drive- 
over ramps merging with the higher portion of one of said 
parking ramps on one side thereof and with one of said 
driveways on the other side thereof. 

88 15. An outdoor theater for automobiles compris¬ 

ing a screen, a series of inclined parking ramps 
formed on curves centering near the screen, a series of 
similarly curved driveways merging with the lower por¬ 
tions of the adjacent parking ramps, and a series of simi¬ 
larly curved oppositely inclined drive-over ramps, the 
higher portion of each of said drive-over ramp merging 
with the higher portion of one of said parking ramps and 
the lower portion of each of said drive-over ramps merging 
with one of said driveways. 

16. An outdoor theater for vehicles comprising a stage, a 
series of curved inclined parking ramps for elevating the 
front ends of vehicles, a series of curved driveways, each 
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of said driveways merging with the lower portion of one 
of said parking ramps on one side thereof and on the other 
side thereof being formed into an inclined drive-over ramp 
which merges with the higher portion of one of said park¬ 
ing ramps to make the parking ramps accessible. 

89 Remarks 

The applicant desires to retain the statement added to 
the specification at the bottom of page 5 because he believes 
that such statement is entirely justified by the original dis¬ 
closure. The fact that bumper members might be shown in 
the drawing does not preclude the driving over thereof and 
the inclination of the ground between the parking areas is 
merely a matter of degree which should not be used as an 
unnecessary restriction against this applicant. This appli¬ 
cant appears to be the first to have disclosed an arrange¬ 
ment whereby it would be possible for the cars to drive 
over the various parts of the theater shrface and it is ob¬ 
vious that he should be entitled to claim the same. 

Claim 3 is presented for reconsideration over the rejec¬ 
tion on the ground that it is drawn to new matter The 
claim has been amended somewhat and is now believed to be 
in proper form. The word “thereover” has been removed 
and it is thought that claim 3 is now in condition for allow¬ 
ance. 

Claims 4,5 and 6 have each been amended to more clearly 
point out the structure of the applicant. Counsel can not 
help but note the statement of the Examiner to the effect 
that the Examiner interprets these claims as including the 
word “across”. The claims are not so limited and it is 
believed, therefore, that the Examiner should reconsider the 
rejection on the ground that the claims are misdescriptive. 

Claims 2, 4, 5 and 6 have each been amended somewhat 
to more particularly point out the applicant’s invention so 
that they can not be said to be broader than the claims orig¬ 
inally presented. The Examiner should bear in mind that 
this re-issue application was filed within the two year period 
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during which an inventor is entitled to broaden the 

90 scope of the claims in his patent. Attention of the 
Examiner is directed to Buie 92 which permits the 

applicant to claim the subject matter disclosed which was 
not previously claimed. The claims as now amended are 
clearly directed to subject matter somewhat different from 
the claims originally presented in the original application. 
If the interpretation of inadvertence, accident or mistake 
used by the Examiner were the standard practice, then the 
rules and statutes regarding re-issues might as well be 
abandoned because it would be obvious that no re-issue 
could be granted where any claims at all had been cancelled 
originally. It is believed that the Examiner is taking too 
broad an interpretation of the re-issue statutes and the de¬ 
cisions which have been handed down in connection there¬ 
with. It is, therefore, asked that reconsideration be given 
to claims 2, 4, 5 and 6 as they are now amended because it 
is thought that they are clearly allowable and different from 
the original claims. Each of the claims, 2 and 4 to 6, in¬ 
clusive, have been amended so that the rejection on the 
ground that they are broader than the original claims is 
now believed to be overcome. 

Claims 4, 5 and 6 have each been amended to clearly 
distinguish over the Hollingshead patent by reciting the 
accessibility of the parking areas from each side of the 
driveway, which is a feature not even remotely suggested 
by Hollingshead. 

Beconsideration of the rejection of claim 8 in the office 
communication of February 6, 1940 is respectfully asked. 
This claim 8 is now count 1 of Interference No. 78,008, 
Josserand v. Taylor, in which the applicant’s copending ap¬ 
plication serial No. 301,713 is involved. 

91 Motion is being brought to substitute the present 
re-issue application for the companion application of 

the applicant and the following application of claim 8 to 
the applicant’s drawing is made because it is believed that 
the claim is clearly readable upon the applicant’s construe- 
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tion. It is understood that this claim originated in the 
application of Samuel H. Taylor, serial No. 225,682. Ob¬ 
serving the applicant’s re-issue drawings, Fig, 3, and apply¬ 
ing claim 8 thereto, it is obvious that the disclosure is di¬ 
rected to a drive-in theater in which there are a plurality 
of inclined parking ramps such as 13, 14, 15 and 16, which 
are for the purpose of elevating the front ends of the auto¬ 
mobiles parked in the theater. The claim then calls for a 
plurality of inclined drive-over ramps which are merging 
with the higher portions of the parking ramps. This would 
be the drive-over ramp between the parking area 15 and the 
driveway 18. The Examiner should note that this claim 8 
merely says that such drive-over ramp, which merge with 
the higher portion of the parking ramp and this ramp be¬ 
tween 15 and 18 in the applicant’s drawing Fig. 3, certainly 
merges with the higher portion of the parking ramps such 
as 15, and satisfies this recitation of the claim. 

The next element of the claim calls for a plurality of 
driveways and the applicant has these driveways, such as 
18 and 22. 

The next element of the claim recites that each of the 
driveways is merging with the lower portion of one of the 
drive-over ramps on one side and with the lower portion of 
one of the parking ramps on the other side.. Thus, the 
driveway shall be spaced in between a drive-over ramp and 
the parking ramp with the drive-over ramp and the parking 
ramp merging with the driveway on opposite sides. 
92 In the applicant’s device, taking the driveway 18 as 
representative, it seems clear that the drive-over 
ramp between 15 and 18 clearly merges with one side of 
the driveway 18 and that the parking ramp 14 merges with 
the other side of the driveway so that it would appear that 
this last element of the claim reads directly upon the appli¬ 
cant’s drawing. The only part to be questioned is as to 
the ‘‘lower portion” of the drive-over ramp as merging 
with the driveway. 
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Inasmuch as this claim originated in the application of 
Taylor, reference is had to Taylor’s drawing, Fig. 3. Tay¬ 
lor in his disclosure mentioned two types of drive-over 
ramps, one is indicated by the reference 9 and the other is 
indicated by the reference 11. The drive-over ramp 11 does 
not merge with any driveway whatever because it is the 
same as the applicant’s drive-over ramp between two adja¬ 
cent parking areas. Therefore, in interpreting this claim 
8 which originated in Taylor, the only driveover ramp which 
Can be referred to would be the drive-over ramp 9. 

Now, just what constitutes the 44 lower portion” of this 
drive-over ramp? The drive-over ramp 9 of Taylor is sub¬ 
stantially identical with the drive over ramp of Josserand, 
which ramp is positioned between the parking ramp 15 and 
the driveway 18 so that if the terminology of claim 8, inso¬ 
far as it relates to the 44 lower portion” of the drive-over 
ramp, originated in Taylor and properly describes his 
Structure, clearly then the Patent Office is not entitled to 
apply a different interpretation of structure against Josse¬ 
rand when the structure wherein the claim originated is 
identical therewith. 

93 In view of the foregoing explanation, reconsidera¬ 
tion is asked of the rejection of claim 8 on the ground 
that it has no basis in the applicant’s disclosure. It is be¬ 
lieved that the Examiner in applying claim 8 to the appli¬ 
cant’s construction is taking a strained interpretation 
thereof which is unwarranted in view of the structure of 
Taylor as above described. 

Claim 8 is presented for reconsideration over the rejec¬ 
tion that it is drawn to an invention other than the one the 
applicant elected. The patent files does not show that there 
was any requirement for division or any requirement for 
election and counsel is unaware of any practice which pre¬ 
vents an applicant for re-issue claiming his invention. As 
noted above, if the practice set out by the Examiner were 
followed the re-issue statutes would be worthless. The re¬ 
issue statutes provide that a re-issue is for the purpose of 



correcting his patent. If he can not correct it by cla imin g 
details of his construction just how would the Examiner 
suggest that any correction be made. 

Claim 8 is presented for reconsideration over the rejec¬ 
tion that it is broader than the claims cancelled in the 
original application. No one of the claims in the^original 
application claim the drive-over ramp feature and the ap¬ 
plicant is therefore entitled to claim it at this time. Surely 
the Examiner appreciates that a claim is entitled to be 
broader as to one feature of the invention and narrower as 
to some other feature and still be within the scope of the 
disclosure. 

94 No action as to claims 9,10 and 11 has been made 
in the office communication of February 12th. All 
of the claims in the application are presented for favorable 
consideration because it is believed that the applicant is 
entitled to claims of the scope herein presented. 

New claims 12,13,14,15 and 16 are presented for favor¬ 
able consideration. These claims have been drawn with the 
references of record in view and are believed to clearly de¬ 
fine the novel features of the applicant’s invention. 

Respectfully submitted, 

JESSE R. STONE 
LESTER B. CLARK 
Counsel for Applicant 
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95 Mailed May 20 1940 

Div. 33 Room 6096 Paper No. 7 

i . Department of Commerce 

United States Patent Office 
Washington 

Please find below a communication from the Examiner in 
charge of this application. 

CONWAY P. COE 

JPS/k Commissioner of Patents. 

Applicant: Louis P. Josserand 
Reissue Ser. No. 311,064 
Filed Dec. 19, 1939 
For: Theater 
Patent No. 2,102,718 
Dated Dec. 21, 1937 

Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

Applicant’s amendments of February 3 and May 3 are 
held not responsive to the Office action of Jan. 9, 1940 be¬ 
cause applicant has not pointed out how newly presented 
claims 9 to 16, inclusive, avoid the rejections of record and 
has not complied with Rule 68. 

The statutory period within which a complete response 
is necessary is held to run from Jan. 9,1940. 

H. E. KAUFFMAN 
Actg. Examiner. 
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96 U.' S. Patent Office Jun 7 1940 Division 33 

Docket 1009 31- 
Paper No. 8 
June 4, 1940 

In the United States Patent Office 
Before the Primary Examiner 
Div. 33, Room 6096 

In Re: Application of Louis P. Josser and 
Serial No. 311,064 
Filed: Dec. 19,1939 
For: Theater 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of May 20, 1940, 
the applicant desires to amend as follows: 

Claim 10, line 4, before “said” insert—some of—. 

Kindly add the following claim: 

17. A drive-in theater for vehicles comprising an arrange¬ 
ment of driveways and parking areas, said areas being in¬ 
clined upwardly to provide clear vision to the stage, said 
arrangement having a generally concave configuration 
along a radius from the stage. 

Remarks 

It is believed that the foregoing amendment gives suffi¬ 
cient explanation to justify the entry of claims 9 to 16 and 
an examination on the merits thereof. In view of the fact 
that the Examiner has requested additional explanation the 
following is submitted: 

The applicant’s invention involves a combination of ele¬ 
ments which might be set out as follows: (a) a. stage; (b) a 
screen; (c) the parking ramp; (d) the elevating of the front 
ends of the cars; (e) driveways; (f) the merging portion 
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of the parking ramps with the driveways; (g) the merging 
‘ of the drive-over ramps with the driveways; (h) the drive- 
over ramps; (i) the drive-over ramps merging with the 
parking ramps; (j) the curved drives and ramps; and (k) 
the concave configuration. 

97 In view of the foregoing it would seem that there 
are at least eleven different elements which cooper¬ 
ate together in making a combination. The applicant has 
presented in all a total of IT claims and it is not believed 
that seventeen claims is an excessive number where there 
are eleven elements which might be claimed in various com¬ 
binations. 

Each of the newly presented claims 9 to 17 inclusive are 
directed to various arrangements of the combination of 
these elements. None of these claims are believed to em¬ 
body the same combination of elements which were set 
forth in the claims in the original application for patent. 
Even if they were the applicant is clearly entitled to recap¬ 
ture them in his reissue application, even though they may 
have been cancelled in the original application. Attention 
of the Examiner is respectfully directed to the very recent 
decision on May 20th, 1940, by the Supreme Court of the 
United States in the case of Sontag Chain Stores, Ltd., vs. 
National Nut Company of California, reported at 45 U. S. 
P. Q. 448. This Supreme Court decision relates to a reissue 
patent and what may be claimed therein. If the Examiner 
will study this decision carefully it should be apparent that 
the applicant is entitled to claim the subject matter set 
forth in the claims now in the application. 

It is not believed to be encumbent upon counsel for the 
applicant to explain each and every element of each and 
every claim submitted. This is not the practice before the 
Patent Office. It is believed that the claims presented here¬ 
with are more detailed as a general rule to a greater num¬ 
ber of elements than were the claims originally presented 
in the original application. The terminology used in the 
claims is somewhat different and the general combination is 
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believed to be different in every instance. For this reason 
it is asked that favorable consideration be given to these 
claims. 

98 Each of the claims 9 to 17 inclusive are distin¬ 
guishable, one from the other. They have been 

drawn after a great deal of study on the matter and the 
general arrangement of the combination of the parts. The 
prior art patents do not disclose the structures called for 
in any of these claims and it is believed therefore that the 
claims should be allowed. 

It seems obvious that the application should receive at 
least the same consideration as the original application 
and should not be placed at a disadvantage by having the 
claims more strictly construed merely because it is an ap¬ 
plication for reissue. 

The applicant would like to make of record the patent 
to Williamson, 2,146,103, dated February 7, 1939. 

Newly presented Claim 17 is directed to the arrangement 
of the theater having driveways and parking areas which 
are inclining upwardly to provide a clear vision, wherein 
the arrangement is in a generally concave configuration. 
This is evident from Fig. 2 of the drawings and is clearly 
described in the original specification. This idea was not 
claimed per se in the original application and the applicant 
believes that he is entitled to present claims to it at this 
time. 

Each of Claims 9 to 17 inclusive are presented for favor¬ 
able consideration. They have been drawn with the refer¬ 
ences of record in view, as well as the claims which were 
cancelled in the original application upon appeal. Each 
and every one of the claims is believed to embody novel 
subject matter not claimed in the same combination in any 
cancelled claims and not shown in any prior art patent of 
record or the Williamson patent cited herewith. 

99 It is intended that this amendment with those pre¬ 
sented heretofore is completely responsive to the 
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office communication. It is asked that favorable considera¬ 
tion be .given to the claims in the application. 

Respectfully submitted, 

i JESSE R STONE 

LESTER B CLARK 
Counsel for Applicant. 

! 100 Div. 33 • Room 6098 Paper 9 

Department of Commerce 
i United States Patent Office 

Washington 

JPSA 

Applicant: Louis P. Josserand 
Reissue 

Ser. No. 311,064 
Filed Dec. 19, 1939 
For Theatre 

Mailed Jul 3 1940 

Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

As amended June 7, 1940. 

As stated by applicant in the last paragraph of page 5 
of the amendment of May 3, 1940, claim 8 is now count 1 
of Interference No. 78,008, in which applicant’s copending 
application Ser. No. 301,713 is involved. Under the above 
circumstances further action on this case will be suspended 
until the termination of the above-mentioned interference. 

i H E KAUFFMAN . 

Acg Examiner. 

Submitted Jim 29 1940 Supervisory Examiner K. 
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101 Div. 33 Room 6096 Paper 10 

Department of Commerce 
United States Patent Office 
Washington 

i 

HEK/k 

Mailed Mar 111941 

Applicant: Louis P. Josserand 
Reissue 

Ser. No. 311,064 
Filed Dec. 19, 1939 
For Theater 
Patent No. 2,102,718 

Dated Dec. 21, 1937 

Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

Upon reconsideration this case is reopened for further 
prosecution. 

The following action is a response to the amendments 
filed on May 20 and July 3,1940. 

The following quoted clauses 11 and if desired the ve¬ 
hicles may move as desired across the driveways and park¬ 
ing areas” and “and accessible to each other”, appearing 
on pages 5 and 6, lines 32 to 34 and 4 and 5, respectively 
are required to be cancelled on the grounds that they at¬ 
tempt to enlarge the original conception and disclosure, 
as determined by the original application. There is no 
disclosure any where in the original application that indi¬ 
cates that applicant’s drive-in theater is so constructed and 
arranged that vehicles can be moved, say from parking 
area 16 to parking area 15 (Fig. 3). In fact, as illustrated 
in Fig. 3 the dividing area between the said parking areas 
is so steep that it would be impossible to move a vehicle 
from one of said parking areas to the other. 
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Claims 3 and 9 to 16, inclusive, are rejected as being 
i unpatentable on the ground that they do not seem to be 
directed to the same invention that was sought to be pro¬ 
tected in the original patent and can therefore not be inter¬ 
preted as being a correction of defects in the patent. The 
record in the patented file does not appear to dis- 
102 close that applicant at any time attempted to claim 
• that his drive-in theater was so constructed that 

vehicles could be moved, as desired, across the driveways 
and parking areas and that the adjacent parking areas 
were accessible to each other by being provided with drive- 
over ramps. Attention is directed to the following de¬ 
cisions: Sovereign et al v. Lillie 1912 C. D. 402; Carley v. 
Matthes 1925 C. D. 314; Radio Condenser Co., et al v. Com¬ 
missioner of Patents 1935 C. D. 41; In re Murray 1935 
C. D. 560; In re Overbury 1938 C. D. 454. 
i Claim 8, a duplicate of the claim suggested to the appli¬ 
cant for the purpose of interference in his copending appli¬ 
cation, Serial No. 301,713, is rejected as being unpatentable 
on the ground that applicant cannot make the same in view 
of the fact that it is directed to subject-matter which was 
not intended or sought to be covered or secured by him in 
his original case. 

i Claim 8 is further rejected as containing new matter. 
Lines 7, 8 and 9 recite “each of said driveways merging 
with the lower portion of one of said drive-over ramps on 
one side thereof”. This language apparently refers to an 
area near reference character 32 in the original and reissue 
drawings but there is no showing of a lower portion of a ' 
drive-over ramp merging with a driveway. Also, there is 
no description of any such construction. 

Claims 3, 4, 5, 6, 12 and 17 are rejected as being unpat¬ 
entable on the ground that they , do not meet the require¬ 
ments of sec. 4888 R. S. They do not particularly point 
out and distinctly define the theater construction to which 
they are directed. In claim 3, instead of directly defining 
the specific relationship between the parking areas 
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103 and driveways as far as the inclination of the areas 
is concerned said relationship is defined wholly in 

terms of the results desired to be obtained. Claim 4 fails 
to definitely point out the relationship between the parking 
areas and driveways. As the claim reads the parking areas 
are not necessarily directly adjacent the drive ways as 
taught by the drawing and specification. Said areas may 
be a considerable distance from the driveways and still be 
accessible from the driveways. Similar criticisms apply 
to claims 5 and 6. Claim 12 is alternative in part and 
therefore is indefinite. See the expression “stage or 
screen” in line 2.) Claim 17 fails to define any definite 
arrangement of parking areas and driveways. There is 
no antecedent in the claim for “the stage” appearing in 
line 3. 

Claims 2,4,5, 6 and 17 are rejected as being unpatentable 
on the ground of estoppel in view of the cancellation, in the 
prosecution of the original application, of claims of sub¬ 
stantially the same or narrower scope. Claim 2 is of sub¬ 
stantially the same scope as claim 7 and broader than 
claims 2, 3, 4, 6, 8 and 10 in the original application. Claim 
4 is broader in scope than claims 2, 3, 7, 8 and 10 in the 
original application. Claims 5 and 6 are broader in scope 
than claims 2, 3, 6, 7, 8 and 10 in the original application. 
And claim 17 is broader in scope than any claim presented 
in the original application. See the decisions In Re Stan¬ 
ton 1937 C. D. 102; 86 F (2d) 337; Ex parte White 1928 
C. D. 58; 23 F (2d) 766; and Supreme Mfg. Corp. v. Secur¬ 
ity Mfg. Co. 1925 C. D. 384; 299 Fed. Rep. 65. 

104 Claim 17 is further rejected as being obviously 
fully met by Hollingshead, Jr., of record. 

Claims 1 to 6, inclusive, and 8 to 17, inclusive, are further 
rejected as being unpatentable on the ground of multiplic¬ 
ity. The claims are so insufficiently differentiated that 
taken as a whole they appear to conceal and obscure the 
alleged invention defined by them. For example, there does 
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not seem to be any material distinction between the claims 
in each of the following designated groups: 

(a) Claims 4, 5 and 6. 

(b) Claims 9 and 11. 

(c) Claims 8, 12 and 13. 

H. E. KAUFFMAN 
Examiner. 

105 Docket 1009 31- 

Paper No. 11 

i September 6, 1941 J 0 

In the United States Patent Office 

Mail Division 
Sep 8 1941 
U. S. Patent Office 

IT. S. Patent Office Sep 9 1941 Division 33 

Div. 33, Room 6096 

In Re: Application of 
L. P. Josserand 
Serial No. 311,064 
Filed: Dec. 19, 1939 
For: Theatre 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of March 11,1941, 
the applicant desires reconsideration of the rejection of 
all of the claims. 

It is noted that the Examiner has required cancellation 
of certain clauses on pages 5 and 6 of the specification on 
the ground that they constitute an attempt to enlarge the 
original conception and disclosure. 

Reconsideration of this request is respectfully asked be¬ 
cause it is thought that the Examiner has adopted too re- 
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stricted an interpretation of the original disclosure. For 
instance, as to the statement on lines 32, 33 and 34, at the 
bottom of page 5, this statement is believed to be entirely 
justified in view of the first portion of the sentence of which 
it is a part, because the original disclosure pointed out that 
“any suitable inclination of the parking areas with respect 
to the horizontal or with respect to the driveways may be 
arranged . . .” Now obviously, if the inclined parking 
areas could be arranged at any desired inclination, either 
with respect to the “horizontal” or with respect to the 
“driveways”, it would seem that then the vehicles could 
move across the driveways and the parking areas as would 
be desired. 

106 In view of the original disclosure the inclination 
might be only 1" with respect to the horizontal, and 
if this were true, then obviously, the cars could drive from 
one parking area to any other parking area or from any 
driveway to any parking area. This is only a reasonable 
and logical interpretation of the original disclosure. If 
the Examiner disagrees with the foregoing eaiplanation, he 
is respectfully asked to point out particularly anywhere 
in the applicant’s disclosure where there is any statement 
to the contrary. 

The Examiner has also indicated that “there is no dis¬ 
closure anywhere in the original application that indicates 
that the applicant’s drivein theater is so constructed and 
arranged that vehicles can be moved, say from parking 
area 16 to parking area 15, Fig. 3”. Approaching this prob¬ 
lem from the opposite viewpoint, however, neither is there 
any statement that the cars cannot be driven from the area 
16 to the area 15. The Examiner attempts to justify his 
statement by pointing out that the incline between the park¬ 
ing areas 16 and 15 is “so steep that it would be impossible 
to move a vehicle from one of said parking areas to the 
other”. Surely the Examiner will concede that the word 
“steep” is merely relative and that obviously if a driver 
wished to move his car from 16 to 15, it could be done and 
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it is merely the conclusion and estimate of the Examiner 
that this area is too steep. Reconsideration of the conclu¬ 
sion on the part of the Examiner is respectfully asked. 

As to the statement on page 6, lines 4 and 5, regarding 
the accessability of parking areas, one to the other, it is 
obvious that the applicant’s parking areas are accessible 
to each other and there is nothing in the statement which 
would bar an interpretation that the statement refers to 
two parking areas such as 15 and 14 which are “closely ad¬ 
jacent and accessible to each other”. In view of the fore¬ 
going interpretation and without arguing the interpreta¬ 
tion as to whether or not the car may drive from 16 to 15, 
it is respectfully submitted that the applicant is en- 
107 titled to retain this statement in the specification. 

Claims 3 and 9 to 16 inclusive are presented for 
reconsideration over the rejection that they “do not seem” 
to be directed to the same invention as was sought to be 
protected in the original patent. 

Only a casual comparison of claim 5 with the claim of 
the issued patent shows that Claim 3 is directed to sub¬ 
stantially the same subject matter and that the only dif¬ 
ference is a difference in verbiage because the same general 
arrangement is called for in the two claims. Obviously, 
therefore, Claim 3 is directed to the “same invention” as 
the claim of the original patent. If the Examiner differs 
as to the foregoing statement, it is asked that he explain 
in detail where the difference between Claim 3 and the claim 
of the original patent is to be found. 

The Examiner appears to base his conclusion upon an 
interpretation of the original specification which does not 
appear to be a reasonable and logical interpretation. For 
instance, the Examiner points out that the applicant did 
not originally claim that the area was “so constructed that 
vehicles could be moved, as desired, across the driveways 
and parking areas . . .”. Obviously, the claim granted to 
the applicant provides for a driveway with a parking area 
on each side of the driveway so that the vehicles can move 
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across the driveways and the parking areas and obviously, 
the adjacent parking areas, one on each side of the drive¬ 
way, are accessible to each other by being provided with a 
driveover ramp which is the curved surface joining, for in¬ 
stance, the areas 15 and 18 in Fig. 3 and is that area di¬ 
rectly in front and possibly underneath the front wheels of 
the vehicle parked in the area 15. 

In the applicant’s theater, obviously the car in the park¬ 
ing area 15 would have to drive over this curved surface 
joining 15 and 18 in order to move out of the parking space 
15 on to the driveway 18, so that, obviously, he would be 
driving over this area or curved surface and it would be 
only logical to call it a “driveover ramp.” It is true 
108 that the applicant in his original disclosure did not 
use the term “driveover”, but this is also true of the 
party Taylor, whose application is involved with the ap¬ 
plicant’s co-pending application. The term driveover orig¬ 
inated in Taylor’s application by an amendment and at¬ 
tention of the Examiner is respectfully directed to the 
testimony of the party Taylor in the Interference Proceed¬ 
ing No. 78,008, as to Taylor’s interpretation of a drive- 
over ramp, because the party Taylor and his witnesses have 
positively stated that the driveover ramp in the Taylor 
disclosure is the curved surface joining the rear edge of the 
driveway and the front edge of the parking area which is at 
the rear of the driveway. 

It would appear to counsel for the applicant that the Ex¬ 
aminer has adopted a rather restricted interpretation of 
the disclosure and the Examiner is asked to point out for 
the purpose of the record where, in the original specifica¬ 
tion, where there are any statements which bar the move¬ 
ment of the cars across the driveways and parking areas, or 
where there is any basis for the statement of the Examiner 
which appears on the top of page 2 in the Office Letter of 
March 11,1941. 

Claims 9 to 16 inclusive, fall in the same catagory as 
Claim 3 but it might be stated that, for instance Claims 9, 
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10 and 11 are directed to a sub-combination of the invention 
as a whole and as such, are clearly directed to the same in¬ 
vention. 

Claims 12 to 16 may be said to be directed to an increment 
of the theater or to a sub-combination and embody the ele¬ 
ments of the originally claimed invention. 

Claim 8 is presented for reconsideration over the rejec¬ 
tion on the ground that the applicant cannot make this 
claim. The Examiner bases his rejection on the ground that 
this claim is directed to subject matters which was “not in¬ 
tended or sought to be covered or secured” by the appli¬ 
cant in the original case. It is respectfully asked 
110 that the Examiner point out some facts or basis for 
the conclusion which he has stated. Again, attention 
is only directed to the claim of the applicant’s issued patent 
and it will be seen that this claim 8 is directed Yo the same 
general arrangement except that it is possibly more de¬ 
tailed as to some of the structure. Attention again is di¬ 
rected to the testimony in the Interference Proceeding, No. 
78,008, for an interpretation of this claim which is the in¬ 
terference count. 

1 If the Examiner intends to insist upon this rejection it is 
respectfully asked that he particularly point out just what 
part of the claim is not disclosed in the applicant’s original 
application. 

The Examiner in his additional rejection of Claim 8 on 
the ground that it is directed to “new matter” shows con¬ 
clusively that there is no basis for his rejection. In at¬ 
tempting to explain the rejection, the Examiner points out 
that the applicant has no driveway which is merging with 
the lower portion of one of the ramps on one side and directs 
attention to Fig. 2 of the applicant’s drawing and to that 
locality adjacent the reference character 32. Only a casual 
inspection of the left hand end of Fig. 2 of the applicant’s 
original drawing illustrates that there are double parking 
areas and driveways and that the rear edge of each drive¬ 
way merges with a parking area by what can be termed as 
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a driveover ramp. In order to illustrate the position of 
the applicant, a copy of the applicant’s patent drawing is 
attached hereto, having been marked in red with the drive¬ 
ways, parking areas and driveover ramps. It is readily 
apparent that each of the driveover jamps marked in red 
are inclined downwardly to merge with the driveway and 
that it is the 4 ‘lower portion of each of these driveovers that 
merges with the driveway. It is believed that in view of 
the foregoing argument that the Examiner will readily 
appreciate the position of the applicant and with- 
111 draw the rejection because, clearly, there is a very 
definite showing of the structure of Claim 8 in Fig. 
2 of the applicant’s original drawing. It is well established 
in patent law that the applicant is entitled to proceed with 
a description of anything which is shown in his original 
drawing because the drawings are a part of his disclosure. 

Claims 3 to 6 and 12 and 17 are rejected as failing to com¬ 
ply with the Revised Statute 4888. Only a casual compari¬ 
son of these claims with other claims in issued patents in 
this art proves conclusively that these claims are as defi¬ 
nite as other claims in the art and Counsel for the appli¬ 
cant is unable to understand the Examiner’s reason for 
selecting claims of this application for such a rejection. 
It is clear that the terms “stage and screen” are used 
synonymously in the claim rather than alternately and as 
to Claim 17, the stage is not positively recited and an ante¬ 
cedent is therefore not required. 

Claim 2 is presented for reconsideration that the appli¬ 
cant is estopped to present claims of this subject matter be¬ 
cause of the cancellation of certain claims in the original 
application. The Examiner is specifically referred to origi¬ 
nal Claim 7 and a comparison of Claim 2 therewith illus¬ 
trates that Claim 2 in this application is much more limited 
as to structure than was original Claim 7 and that Claim 2 
of this application is directed to some details of construc¬ 
tion which are more limited than Claims 2, 3, 4, 6, 8 or 10 in 
the original application. 
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It is believed that the Examiner has dealt in generalities 
in applying this rejection on the ground of estoppel of 
Claims 2, 4, 5, 6 and 17 in this application, rather than mak¬ 
ing definite comparison of the details of the claims as com¬ 
pared with the original claims. It is believed that each of 
the claims in this application contains some detail 
112 of construction which is not recited in the claims in 
the original application and all of these claims are 
therefore presented for reconsideration. Some of these 
claims are directed to sub-combinations of the entire inven¬ 
tion and as such, are entirely permissible in a re-issue ap¬ 
plication. 

Claim 17 is presented for reconsideration over Hollings- 
head because, while Hollingshead may show an inclined 
surface as possibly indicated in Figs. 3 and 4 of his appli¬ 
cation, he does not show that there is any concavity of the 
arrangement and it is believed that Claim 17 clearly distin¬ 
guishes over Hollingshead. 

Reconsideration of the rejection bn the ground that of 
multiplicity is asked because a comparison of the claims 
referred to by the counsel shows that each claim has a dis¬ 
tinguishing feature from each of the others. For instance 
Claim 9 requires that each of the combination driveover 
ramps and driveways are merged with the parking ramps, 
while Claim 11 omits the requirements that each shall be 
so constituted. Similar distinctions are apparent as to each 
of the other claims. 

It is respectfully asked that favorable consideration be 
given to the application and it is intended that the fore¬ 
going argument is completely responsive to the office com¬ 
munication. 

Respectfully submitted, 

LESTER B. CLARK, 

Counsel for Applicant . 
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113 Department of Commerce. 

Mailed Nov 28 1941 

Jesse E. Stone and Lester B. Clark, 2200 Gulf Bldg., 
Houston, Texas. 

Applicant, Louis P. Josserand. Beissue. Ser No. 311,064. 
Filed, Dec. 19, 1939. For Theater Patent No. 2,102,718. 
Dated Dec. 21, 1937. 

Eesponsive to letter Hied. Sept. 8, 1941. 

Claims 1 to 6, inclusive, and 8 to 17, inclusive, remain 
in the application. 

The holdings relative to new matter in the third para¬ 
graph (lines 5 to 17, inclusive) of page 1 of the office action 
of Mar. 11,1941 are repeated and it is finally required that 
the new matter be cancelled. The inference in the last five 
lines of page 1 of the above amendment is not justified. 
With regard to applicant’s request in line 6 to 9, inclusive, 
of page 2 and applicant’s argument in the following para¬ 
graph, the question is, “what was disclosed in the patent” 
and the new matter was not disclosed. Applicant’s argu¬ 
ment appears to be that new constructions may be de¬ 
scribed if the patent is silent about them and does not say 
that they cannot be used. There is no precedent in patent 
law for the test of new matter as proposed by applicant. 

Applicant states in line 9 of page 3 that claims 3 differs 
only “in verbiage” from the patented claim but such ap¬ 
pears to be an adequate ground of rejection because it is 
elementary that there must be more than a difference in 
words between claims. A rejection on multiplicity is of 
record. The last five lines of page 4 of the amendment refer 
to the rejection in lines 10 to 15, inclusive, in the action 
of Mar. 11, 1940. The patent file does not appear to dis¬ 
close that applicant at any time attempted to claim that his 
drive-in theater was so constructed that adjacent parking 
areas were accessible to each other by being provided with 
drive-over ramps. Applicant’s request in lines 9 to 12 
of page 5 is based on the assumption that the lan- 
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114 guage “not intended or sought to be covered or se¬ 
cured” is a holding as to new matter and such as¬ 
sumption has no foundation in the law. 

i In the first full paragraph on page 6, applicant argues 
“Only a casual comparison of these claims with other claims 
in issued patents in this art proves conclusively that these 
claims are as definite as other claims in the art”. However, 
if the other claims are indefinite, that fact would not prove 
that applicant’s claims are definite and on the other hand, 
if the patented claims are definite, then they are different 
from applicant’s claims. Furthermore, there are very few 
patents in this art and only one is of record. Applicant has 
failed to identify any pertinent claims of the prior art. 
Applicant’s other arguments have been considered. 
Claims 1 to 6, inclusive, and 8 to 17, inclusive, are re¬ 
jected on the references and for the reasons of record in 
the office action of Mar. 11,1941. 

This rejection is made FINAL. 

The final rejection herewith closes the prosecution of 
the case before the Primary Examiner. Any amendment 
or request for reconsideration which on inspection is found 
'to require reexamination of the case will not be entered, 
but, if promptly filed, may be given consideration a rea¬ 
sonable time prior to the expiration of the statutory period. 
(See Ex parte Peterson 1928 C. D. 31.) 

C. M. ROYER, 

Act. Examiner. 

115 Board of Appeals, May 27 1942 U. S. Patent Office 

Amendment for Purposes of Appeal. 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Comes now the applicant and respectfully asks that the 
following amendments be entered in the application for 
purposes of appeal. An appeal is being filed of even date 
herewith. 


Page 5, line 32, cancel “and” and insert a period. 

Please cancel lines 33 and 34. 

Page 6, line 4, after “adjacent” cancel “and accessible 
to each other” and insert a period. 

Please cancel Claims 9, 10, 11, 12, 13, 14, 15 and 16 and 
substitute the following therefor: 

18. In a drive-in theatre a plurality of spaced driveways, 
a plurality of rows of parking acreas to accomodate cars, 
said driveways and parking areas being arranged so that 
a parking area is inclined upwardly from the front of each 
driveway and downwardly from the rear of each driveway. 

19. In a drive in theatre, a plurality of spaced driveways, 
a plurality of rows of parking areas, one row of parking 
areas extending forwardly and upwardly relative to the 
front edge of a driveway, and another row of parking areas 
extending rearwardly and downwardly relative to the rear 
edge of the driveway. 

116 Remarks 

At an oral conference very kindly granted to counsel for 
the applicant on February 18, 1942, the subject matter of 
the application and the claims were considered. At this 
conference it was determined that the number of claims 
could be materially reduced and the novel subject matter 
incorporated in a lesser number of claims. The foregoing 
amendment is therefore presented to reduce the number of 
claims in accordance with the Examiner’s suggestion. 

The controversial subject matter on pages 5 and 6 has 
been cancelled in accordance with the requirement of the 
Examiner. 

It is believed that the foregoing amendment places the 
application in condition for allowance because the number 
of claims has been reduced and the claims directed to the 
subject matter as it was originally filed. 

The retained claims are believed to distinguish over the 
references and the reasons used in rejecting the claims as 
more fully set forth in the amendment of September 8,1941. 



In order to present the novel subject matter in more con¬ 
cise form so that the advantages of the invention will be 
more readily apparent, new claims 18 and 19 are presented 
in lien of the cancelled claims. 

These new claims distinguish over the references because 
not one of the references suggests the idea of a driveway 
having parking areas on each side thereof as recited in the 
claims where those areas incline upwardly on one side of 
the driveway and downwardly on the other side. 

These claims are believed to clearly distinguish over the 
claims which were cancelled in the original application for 
the reasons presented during the prosecution of this 

117 application. 

It is respectfully asked that the foregoing amend¬ 
ments be entered and that the application be passed to 
issue at an early date. If, however, the amendments do not 
place the application in condition for allowance, it is asked 
that the amendments be entered for purposes of appeal. 
The appeal is being filed concurrently herewith. 

Respectfully submitted, 

LESTER B. CLARK, 
Counsel for Applicant. 

118 Mail Division U. S. Patent Office May 26 1942 
Docket 1009 31- Paper No. 31 May 25, 1942 

May-26-42 182737—HCheck — 15.00 

In the United States Patent Office 
1 Before the Board of Appeals 

Appeal to the Board of Appeals 
Div. 33, Room 405-A 

In Re: Application of Louis P. Josserand Serial No. 
311,064 Filed: Dec. 19, 1939 For.: Theater 

Appeal to the Board of Appeals 

1 Comes now the applicant in the above entitled applica¬ 
tion and files this his appeal from the final rejection of the 
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Primary Examiner dated Nov. 28, 1941. The appeal fee 
of $15.00 is enclosed herewith and the reasons for appeal 
are as follows: 

1 . 

The Examiner erred in finally rejecting the claims in the 
application. 

2 . 

The Examiner erred in not allowing the claims in the 
application. 

3. 

The Examiner erred in not allowing claim 1 which was 
the claim of the original patent. 

4. 

The Examiner erred in not allowing Claims 2, 3, 4, 5 and 
6 over the rejections applied thereto on the ground that the 
claims were unduly multiplied. 


5. 

The Examiner erred in rejecting the claims as not being 
directed to the same invention as disclosed and claimed in 
the original application. 

119 6. 

The Examiner erred in rejecting Claim 8 as not being 
readable upon the disclosure of the application. 


7. 

The Examiner erred in rejecting Claim 8 as being di¬ 
rected to new matter. 


• 8 . 

i 

The Examiner erred in rejecting the claims as failing to 
meet the requirements of R. S. 4888. 


✓ 
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9. 

i The Examiner erred in rejecting the claims as being 
unpatentable in view of the estoppel in the file application 
of the original patent. 

10 . 

i The Examiner erred in rejecting Claim 17 in view of the 
patent to Hollingshead. 

Respectfully submitted, 

LESTER B. CLARK, 
Counsel for Applicant. 

120 Patent Office Mailed Aug 6 1942 

LPS/a Paper No. 15 

In the United States Patent Office 

On Appeal. 

Application of Louis P. Josserand Filed Dec. 19,1939 
Serial No. 311064 For: THEATER 

This is an appeal from the final rejection of claims 2 to 6, 
inclusive, 8, 17, 18 and 19 (claim 1 being allowed). 

The rejected claims are as follows: 
i 2. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways, one parking area of each pair 
being accessible to vehicles from the same driveway and 
inclined with respect to the concavity of the surface to pro¬ 
vide a clear view. 

3. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways and inclined with respect to the 
concavity of the surface to provide a clear view, the inclina¬ 
tion of said areas relative to the driveways being such that 
the vehicles may drive on and off such areas. 
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4. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area acces¬ 
sible from each side of each driveway, said areas being in¬ 
clined relative to said driveways to provide a line of sight 
over the vehicles in the adjacent areas and a driving sur¬ 
face for the vehicles. 

5. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area acces¬ 
sible from each side of each driveway, said areas being in¬ 
clined relative to said driveways to provide a line of sight 
over the vehicles in the adjacent areas and a driving sur¬ 
face for the vehicles, said surface being generally concaved. 

6. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area acces¬ 
sible from each side of each driveway, said area being in¬ 
clined relative to said driveways to provide a line of sight 
over the vehicles in the adjacent areas and a driving sur¬ 
face for the vehicles, said surface being generally concaved 

with said driveways at different elevations thereon. 
121 8. In a drive-in theater a plurality of inclined park¬ 

ing ramps for elevating the front ends of automobiles 
parked in said theater, a plurality of inclined drive-over 
ramps merging with the higher portions of said parking 
ramps, and a plurality of driveways, each of said driveways 
merging with the lower portion of one of said driveover 
ramps on one side thereof, and with the lower portion of 
one of said parking ramps on the other side thereof. 

17. A drive-in theater for vehicles comprising an arrange¬ 
ment of driveways and parking areas, said areas being in¬ 
clined upwardly to provide clear vision to the stage, said 
arrangement having a generally concave configuration along 
a radius from the stage. 

18. In a drive-in theatre a plurality of spaced driveways, 
a plurality of rows of parking areas to accomodate cars, 
said driveways and parking areas being arranged so that 
a parking area is inclined upwardly from the front of each 
driveway and downwardly from the rear of each driveway. 

19. In a drive in theatre, a plurality of spaced driveways, 
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a plurality of rows of parking areas, one row of parking 
areas extending forwardly and upwardly relative to the 
front edge of a driveway, and another row of parking areas 
extending rearwardly and downwardly relative to the rear 
edge of the driveway. 

This application is a reissue of Josserand 2102718, Dec. 
21, 1937. 

The reference relied on is Hollingshead, Jr. 1909537, May 
16,1933. 

The invention relates to “drive-in ’’ theaters of the type 
that are so constructed as to permit patrons to drive their 
automobiles into parking spaces and observe the perform¬ 
ance while seated in the automobile. 

Generally speaking the surface of the portion used by the 
audience is concave and it is adjacent a stage 12. Arranged 
in front of the stage are concentric paralleled arcuate 
driveways 18 and forwardly and upwardly inclined rows 
of parking spaces 13,14,15 and 16. There are two rows of 
parking spaces on each side of a driveway 18. An automo¬ 
bile may be driven along a driveway 18 and thence for¬ 
wardly onto a parking space in a row 14,16 or it may 
122 be backed from the driveway onto a parking space 
in a row 15. Of the two adjacent rows 15,16 of parking 
spaces access is had to the former by backing up from a 
driveway 18, and to the latter by driving forwardly from a 
parking space. The surface is “so concaved that when 
sight lines from each parking area are drawn to converge 
at the point 26 (Figure 2) each sight line will clear the top 
of the vehicles in the preceding parking areas/’ 

The patent to Hollingshead Jr. discloses a drive in theater 
having a screen 12 and a plurality of concentric paralled 
arcuate driveways 15 and rows 14 of parking spaces. The 
parking spaces are inclined forwardly and upwardly from 
the driveways. 

Claims 3,4,5, 6 and 17 are rejected as being unpatentable 
on the ground that they do not meet the requirements of 
sec. 4888 R. S. They do not particularly point out and dis¬ 
tinctly define the theater construction to which they are 
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directed. In claim 3, instead of directly defining the specific 
relationship between the parking areas and driveways as 
far as the inclination of the areas is concerned said relation¬ 
ship is defined wholly in terms of the results desired to be 
obtained. Claim 4 fails to definitely point out the relation¬ 
ship between the parking areas and driveways. As the 
claim reads the parking areas are not necessarily directly 
adjacent the drive ways as taught by the drawing and speci¬ 
fication. Said areas may be a considerable distance from 
the driveways and still be accessible from the driveways. 
Similar criticisms apply to claims 5 and 6. Claim 17 fails 
to define any definite arrangement of parking areas and 
driveways. There is no antecedent in the claim for “the 
stage” appearing in line 3. 

123 Claims 2,4, 5, 6 and 17 are rejected as being unpat¬ 
entable on the ground of estoppel in view of the can¬ 
cellation, in the prosecution of the original application, of 
claims of substantially the same or narrower scope. Claim 
2 is of substantially the same scope as claim 7 and broader 
than claims 2, 3, 4, 6, 8 and 10 in the original application. 
Claim 4 is broader in scope than claims 2, 3, 7, 8 and 10 in 
the original application. Claims 5 and 6 are broader in 
scope than claims 2, 3, 6, 7, 8 and 10 in the original applica¬ 
tion. And claim 17 is broader in scope than any claim pre¬ 
sented in the original application. 

[In re Stanton 1937 C. D. 102; 86 F. (2d) 337; Ex parte 
White 1928 C. D. 58; 23 F (2d) 766; and Supreme Mfg. 
Corp. v. Security Mfg. Co. 1925 C. D. 384 ; 299 Fed. Rep. 
65.] 

Claim 3 is further rejected as being unpatentable on the 
ground that it does not seem to be directed to the same in¬ 
vention that was sought to be protected in the original pat¬ 
ent and can therefore not be interpreted as being a correc¬ 
tion of defects in the patent. The record in the patented 
file does not appear to disclose that applicant at any time 
attempted to claim that his drive-in theater was so con¬ 
structed that vehicles could be moved, as desired, across 
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the driveways and parking areas and that the adjacent 
parking areas were accessible to each other by being pro¬ 
vided with drive-over ramps. Attention is invited to the 
following decisions:' Sovereign et al v. Lillie 1912 C. D. 
402; Carley v. Matthes 1925 C. D. 314; Radio Condenser 
Co., et al v. Commissioner of Patents 1935 C. D. 41; In re 
Murray 1935 C. D. 560; In re Overbury 1938 C. D. 454. 

Claim 8, a duplicate of the claim suggested to the 
124 applicant for the purpose of interference in his co¬ 
pending application, Serial No. 301,713, is rejected 
as being unpatentable on the ground that applicant cannot 
make the same in view of the fact that it is directed to sub¬ 
ject-matter which was not intended or sought to be covered 
or secured by him in his original case. 

Claim 8 is further rejected as containing new matter. 
Lines 7, 8 and 9 recite “each of said driveways merging 
with the lower portion of one of said drive-over ramps on 
one side thereof.” This language apparently refers to an 
area near reference character 32 in the original and reissue 
drawings but there is no showing of a lower portion of a 
drive-over ramp merging with a driveway. Also, there is 
no description of any such construction. 

I Claim 17 is further rejected as being obviously fully met 
by Hollingshead, Jr., of record. 

i Claims 18 and 19 were filed when appeal was taken and 
have been entered and are rejected as indefinite and not 
complying with R. S. S. 4888. They omit some of the limi¬ 
tations of applicant’s patented claim and particularly the 
language “a generally concave surface located in front of 
the stage”. The parking areas as recited need not have 
any particular relation to the theater itself or at least with 
the stage. Whether access may be had from one area to 
another or to a driveway does not appear from the lan¬ 
guage. 

Claims 18 and 19 are further rejected as fully met by Fig¬ 
ure 7 of Hollingshead, Jr., in which an automobile is shown 
parked in an area between two driveways, the area being 
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inclined upwardly from the rearward driveway and down¬ 
wardly from the forward driveway. 

Respectfully submitted, 

J HULL 

Examiner, Div. 33. 

'143 U. S. Patent Office Board of Appeals 

Mailed Jan 11 1943 

Paper No. 18 

Appeal No. 43,622 MSP 

Hearing: December 2, 1942 

In the United States Patent Office 

Before the Board of Appeals 

Ex parte Louis P. Josserand 

Application for Patent filed December 19, 1939, Serial 
No. 311,064, for the reissue of Patent No. 2,102,718, granted 
December 21, 1937. Theater. 

Messrs. Jesse R. Stone & Lester B. Clark for applicant. 
The applicant has appealed from the action of the ex¬ 
aminer finally rejecting claims 2 to 6, inclusive, 8, 17, 18 
and 19. 

Claim 2 may be taken as an example. 

2. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways, one parking area of each pair 
being accessible to vehicles from the same driveway and 
inclined with respect to the concavity of the surface to pro¬ 
vide a clear view. 

The reference relied upon is: 

Hollingshead, 1,909,537, May 16, 1933. 

This is an application for reissue of applicant’s original 
patent No. 2,102,718. 
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The disclosure relates to an arrangement and con¬ 
struction of a drive-in theater wherein the theater is 
so constructed that the patrons may drive their automobiles 
into the same and observe the performance while seated in 
the automobile. 

Claims 3, 4, 5, 6 and 17 have been rejected, as unpatent¬ 
able on the ground that they do not meet the requirements 
of Section 4888, R. S. in that they do not point out and dis¬ 
tinctly define the theater construction. For example, the 
examiner states that claim 3, instead of directly defining the 
relationship between the parking and driveways as far as 
the inclination of the parking areas is concerned, defines 
the same wholly in terms of the results to be obtained. This 
claim calls for an arrangement of driveways and parking 
areas arranged in pairs between adjacent driveways and 
inclined with respect to the concavity of the surface and it 
is not apparent that the claim does not properly set out the 
arrangement in so far as the form of the claim is concerned 
and this ground of rejection will not be affirmed, 
i Claims 2, 4, 5, 6 and 17 are rejected on the ground of 
estoppel in view of the cancellation and prosecution in the 
original application of claims of substantially the same or 
narrower scope. Comparing claim 2 with claim 7 cancelled 
from the original application, this claim 2 calls for an ar¬ 
rangement of driveways and parking areas, the parking 
areas being arranged in pairs between adjacent driveways. 
Claim 7 which was cancelled from the original application 
calls for alternate double parking areas and driveways, 
said areas adjacent each driveway being inclined at 
145 an angle upwardly and downwardly with respect to 
the driveways. An arrangement of alternate double 
parking areas and driveways appears to be the same as a 
pair of parking areas being arranged between each pair of 
driveways and it is considered that comparing these claims 
with the other claims referred to by the examiner and can¬ 
celled from the original application, they are properly re¬ 
jected. 
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Claim 3 was also rejected on the ground that it is not di¬ 
rected to the same invention as sought to he protected in 
the original. The examiner states that the patented file 
does not appear to disclose that applicant attempted to 
claim his drive-in theater was so constructed that vehicles 
could be moved across the driveways and parking areas 
and that the adjacent parking areas were accessible to each 
other by being provided with drive-over ramps. It does not 
appear to us that claim 3 is limited to being provided with 
drive-over ramps since it merely states that the inclination 
of the parking areas relative to the driveways is such that 
the vehicles may drive on and off such areas. If this were 
not the case, the arrangement would not be operative. It 
seems to he a foregone conclusion that vehicles may drive 
on and off the parking areas. 

Claim 8 is stated by the examiner to be a duplicate of the 
claim suggested to applicant for the purpose of interfer¬ 
ence in a copending application, Serial No. 301,713. This 
claim has been rejected on the ground that applicant cannot 
make the same in view of the fact that it is directed to sub¬ 
ject matter which was intended or sought to be covered or 
secured by him in his original case. 

This claim has also been rejected as containing new 
146 matter in the language, “each of said driveways 
merging with the lower portion of one of said drive- 
over ramps on one side thereof.” The examiner points out 
that this language apparently refers to an area near refer¬ 
ence character 32 in the original and reissue drawings but 
that there is no showing of a lower portion of a drive-over 
ramp merging with a driveway and no description of such 
construction. 

Appellant argues that during the motion period of the 
interference, the party Josserand moved to shift the burden 
of proof on the ground that the interference count sug¬ 
gested was readable upon the present reissue application 
and that the decision denied this motion. It is argued that 
the rejection of this claim is on the ground that it is not 
readable on the disclosure. It is appellant’s position that 
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inasmuch as the examiner interprets claim 8 as being read¬ 
able upon the disclosure and drawings of the application, 
Serial No. 301,713, from that fact the claim is also readable 
upon the drawings of the present reissue application. 

The adjudication of claims in application, Serial No. 301,- 
713, is not before us for decision. 

The parent application apparently made no claim to or 
disclosure of drive-over ramps merging with the higher 
portions of the parking space and merging with the drive¬ 
way at the lower portion of the drive-over ramps on one 
side and with the lower portion of one of the parking ramps 
on the other side. No disclosure or claim having been made 
to these drive-over ramps in the original application and 
patent, applicant is not now entitled to claim this separate 
structure in the reissue application both for the rea- 
147 sons that it was not disclosed and therefore involves 
new matter and that it was not originally claimed. 

Claim 17 has been rejected as unpatentable over Hollings¬ 
head. Claim 17 calls for driveways and parking areas, the 
parking areas being inclined upwardly to provide clear 
vision of the stage and also the arrangement having a gen¬ 
erally concave configuration along a radius from the stage. 
It is argued that Hollingshead shows no concave structure 
and that an inspection of Fig. 4 of the Hollingshead patent 
indicates that while the general arrangement of his surface 
is inclined, it is not concave as distinguished from that of 
applicant. It is further argued that the concave feature 
was claimed in the original claim granted to applicant and 
that therefore claim 17 should be allowed. The Hollings¬ 
head patent, as shown in Figs. 1-3, appears to indicate quite 
definitely that the theater arrangement is concave or of a 
construction which is the full equivalent thereof and it is 
considered that this rejection is proper. 

Claims 18 and 19 have been rejected because they omit 
some of the limitations of applicant’s patented claim, par¬ 
ticularly the language, “a generally concave surface located 
in front of the stage.” Appellant argues that the mere 
concavity of the patented claim would not remove such an 
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amount of structure as to make the claims indefinite. While 
it may not make the claims indefinite, it is a limitation in¬ 
volved in the claim of the original patent and appellant 
has argued to the effect that it is a material limitation over 
a reference in the treatment of claim 17 and if it is material 
as a limitation in one claim, it must be material in the 
other claims and accordingly it is considered that 
148 claim 18 and 19 are properly rejected on the ground 
that they are broader than the claims allowed in the 
original application and that, therefore, applicant is not 
now entitled to make broader claims than secured in the 
original patent. 

For the reasons indicated, the decision of the examiner 
is affirmed. 

Board of Appeals 


E. T. MORGAN 
Examiner-in-Chief 

C. H. SHAFFER 
Examiner-in-Chief 

F. J. PORTER 
Examiner-in-Chief 

January 11, 1943. 


Messrs. Jesse R. Stone & Lester B. Clark, 
2200 Gulf Bldg., 

Houston, Texas 




149 Board of Appeals TJ. S. Patent Office Feb 22 1943 
Mail Division U. S. Patent Office Feb 22 1943 
Docket 1009 31- Paper No. 19 Feb. 20, 1943 
In the United States Patent Office 
Before the Board of Appeals 

In Re: Application of Louis P. Josserand Serial No. 

311,064 Filed: Dec. 19, 1939 For: Theater 

i Petition for rehearing or reconsideration of a brief of the 
decision by the Board of Appeals dated Jan. 11, 1943 

! Petition for Rehearing 

Comes now the applicant, Louis P. Josserand, and re¬ 
spectfully asks reconsideration of Claim 3 which was pre¬ 
sented on appeal. 

This petition for reconsideration is made following an 
oral conference between counsel and Examiner in chief, 
E. T. Morgan, during which the statement of the Board 
regarding Claim 3 was discussed. As a result of this dis- 

i cussion, counsel suggested that this petition for rehearing 
or reconsideration of the decision of January 11, 1943, 
should be filed because it is believed that the Board of 
Appeals, in their decision, reversed the two rejections which 
had been applied to Claim 3 by the Primary Examiner and 
that thru inadvertence in their decision of January 11,1943, 
the decision of the Examiner as to Claim 3 was affirmed; 

1 whereas, the decision of the Examiner as to Claim 3 should 
have been reversed. 

In the Examiner’s statement, Claim 3 was rejected along 
with other claims on the ground that it did 
“not meet the requirements of Section 4888 R.S.” 
in that it did 

“not particularly point out and distinctly define the 
theater construction”. 

The Examiner, in further explanation of his rejections 
stated: 
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150 “. . .In claim 3, instead of directly defining the 

specific relationship between the parking areas and 
driveways as far as the inclination of the areas is concerned 
said relationship is defined wholly in terms of the results 
desired to be obtained.” 

The Board of Appeals in their decision in treating Claim 
3 regarding this rejection on Sec. 4888, stated: 

“Claims 3, 4, 5, 6 and 17 have been rejected as unpatent¬ 
able on the ground that they do not meet the requirements 
of Section 4888, R. S. in that they do not point out and 
distinctly define the theater construction. For example, the 
examiner states that Claim 3, instead of directly defining 
the relationship between the parking and driveways as far 
as the inclination of the parking areas is concerned, defines 
the same wholly in terms of the results to be obtained. This 
claim calls for an arrangement of driveways and parking 
areas arranged in pairs between adjacent driveways and 
inclined with respect to the concavity of the surface and it 
is not apparent that the claim does not properly set out the 
arrangement in so far as the form of the claim is concerned 
and this ground of rejection will not be affirmed.” 

It is therefore believed evident that the Board of Appeals 
did not affirm the Examiner in this rejection and that the 
Examiner’s decision was, as a matter of fact, reversed. 

The Examiner in his statement on appeal, applied another 
rejection to Claim 3 which was as follows: 

“Claim 3 is further rejected as being unpatentable on the 
ground that it does not seem to be directed to the same in¬ 
vention that was sought to he protected in the original pat¬ 
ent and can therefore not be interpreted as being a correc¬ 
tion of defects in the patent. The record in the patented 
file does not appear to disclose that applicant at any time 
attempted to claim that his drive-in theater-was so con¬ 
structed that vehicles could be moved, as desired, across 
the driveways and parking areas and that the adjacent park¬ 
ing areas were accessible to each other by being provided 
with drive-over ramps.” 
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This rejection was, as a matter of fact a question of the 
Examiner’s interpretation of the claim. The Examiner 
contended that the applicant had not originally claimed that 
vehicles could be moved as desired across driveways or 
parking areas but that the adjacent parking areas were ac¬ 
cessible to each other by being provided with “drive-over 
ramps.” 

151 In the applicant’s brief on appeal and at the oral 
argument at the hearing on appeal, counsel argued 
that Claim 3 was not limited as indicated by the Examiner 
in his rejection and that the Examiner was attempting to 
read into the claim a function and operation which was not, 
as a matter of fact, therein recited. 

The Board of Appeals, in treating this claim, considered 
the disclosure thereof very carefully and in the decision of 
Jan. 11, 1943, held that: 

“Claim 3 was also rejected on the ground that it is not 
directed to the same invention as sought to be protected in 
the original. The examiner states that the patented file 
does not appear to disclose that applicant attempted to 
claim his drive-in theater was so constructed that vehicles 
could be moved across the driveways and parking areas 
and that the adjacent parking areas were accessible to each 
other by being provided with drive-over ramps. It does 
not appear to us that claim 3 is limited to being provided 
with drive-over ramps since it merely states that the in¬ 
clination of the parking areas relative to the driveways is 
such that the vehicles may drive on and off such areas. If 
this were not the case, the arrangement would not be op¬ 
erative. It seems to be a foregone conclusion that vehicles 
may drive on and off the parking areas.” 

It is thus apparent that the Board did not affirm the 
Examiner as to his interpretation and ended up with the 
statement that: 

“I seems to be a foregone conclusion that vehicles may 
drive on and off the parking areas”. 

In view of this wording, it is clearly evident that the 
Board of Appeals did not intend to sustain this rejection 
of the Examiner. 
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In conclusion it is apparent that the Examiner applied 
two rejections to Claim 3 and that the Board of Appeals, 
in their decision, did not affirm the Examiner as to either 
one of these rejections. In view of the statements in the 
decision of January 11, 1943, it is therefore believed that 
the Board of Appeals intended to reverse the Examiner’s 
decision as to Claim 3 and it was the intention of the Board 
to allow Claim 3. The closing sentence of the decision of 
January 11th stated however that the decision of the Ex¬ 
aminer was affirmed. 

152 It is believed that this last statement of the deci¬ 
sion should read that the Examiner is affirmed as to 

all claims on appeal except as to Claim 3, as to which the 
Examiner be reversed and Claim 3 be allowed. 

It is respectfully asked that the decision of January 11th 
be reworded as indicated above or in some manner so as to 
indicate that Claim 3 is allowable. 

Respectfully submitted, 

Lester B. Clark, 

C owns el for the applicant . 

153 U. S. Patent Office Board of Appeals Mailed March 
6 -1943 

Paper No. 20 

Appeal No. 43,622 MSP 

In the United States Patent Office 

Before the Board of Appeals 

Ex parte Louis P. Josserand 

Application for Patent filed December 19, 1939, Serial 
No. 311,064, for the reissue of Patent No. 2,102,718 granted 
December 21, 1937. Theater. 

Messers. Jesse R. Stone & Lester B. Clark for applicant. 

On Request for Reconsideration 

Appellant has requested reconsideration of our decision 
dated January 11, 1943 with respect to claim 3. 
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Petitioner points out that the decision appears to have re¬ 
versed the examiner on his two grounds of rejection of this 
claim 3 and then terminated by affirming the rejection of 
the examiner. Petitioner states that in view of the wording 
of the decision as to claim 3, it is evident that the Board 
of Appeals did not intend to sustain this rejection of the 
examiner. 

i This appears to be the obvious intent of the decision and 
accordingly the rejection of claim 3 is reversed. 

The last paragraph of our decision is corrected to read: 
For the reasons indicated, the decision of the ex- 

154 aminer is reversed as to claim 3, but is affirmed as to 
the other appealed claims. 

Board of Appeals 

! E. T. MORGAN 

Examiner-in-Chief 

I C. H. SHAFFER 

Examiner-in-C kief 
F. J. PORTER 
Examiner-in-Chief 

March 6, 1943 

Messrs. Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

155 Department of Commerce 

United States Patent Office 
Washington 

In the Matter of the Application of Louis P. Josserand, 
Serial No. 311,064, Filed December 19, 1939, Theater. 

Notice of Civil Action Under Section 4915 R. S. 

A Civil Action under Section 4915 R. S., entitled Louis 
P. Josserand v. Conway P. Coe, Commissioner of Patents, 
Civil Action No. 20,227, involving this application, was filed 
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on June 25,1943, in the District Court of the United States 
for the District of Columbia. 


June 25, 1943. 


W. W. COCHRAN 

Solicitor . 


• ••#•*•••• 
Excerpts from Plaintiff’s Exhibit No. 4. 

161 Mail Division U. S. Patent Office Oct 28 1939 
U. S. Patent Office Division 33 Nov 4 1939 
Petition and Power of Attorney 
To the Commissioner of Patents: 


Your petitioner, Louis P. Josserand, a citizen of the 
United States, and a resident of Houston, in the County of 
Harris and State of Texas, whose postoffice address is Re¬ 
public Building, Houston, Texas prays that Letters Patent 
may be granted to him for the improvement in Drive In 
Theater set forth in the annexed specification; and he hereby 
appoints Jesse R. Stone, Registration No. 10,871, and Les¬ 
ter B. Clark, Registration No. 12,677, address 2200 Gulf 
Building, Houston, Texas, his attorneys, each of them with 
full power to act in matters of substitution and revocation, 
to prosecute this application, to make alterations and 
amendments therein, to receive the patent, and to transact 
all business in the Patent Office connected therewith. 

Signed at Houston, in the County of Harris and State of 
Texas, this 24 day of October, A. D. 1939. 

LOUIS P. JOSSERAND 
Specification 

To All Whom It May Concern : 

Be it known that I, Louis P. Josserand, a citizen of the 
United States residing at Houston, Harris County, Texas 
have invented a certain new and useful improvement in 
Drive In Theater of which the following is a specification: 
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162 The invention relates to an improvement in drive 
in theaters where the vehicles are parked on a sur¬ 
face area in an arrangement so that the stage or screen 
can be readily observed from each vehicle. 

The invention relates generally to that disclosed in my 
prior patent 2,102,718, granted December 21, 1937, but the 
present invention embodies improvements wherein the 
parking of the vehicles is facilitated and the arrangement 
so disposed that a greater number of vehicles may be 
parked. 

It is one of the objects of the present invention to ar¬ 
range driving and parking areas in a drive in theater on a 
spiral curve radiating from a screen or stage. 

Another object of the invention is to facilitate parking 
of the vehicles in a drive in theater by arranging the drive¬ 
ways so that the entrance end is a greater distance from 
i the screen than the exit end so that the parking areas on 
the right hand side of each driveway will receive a vehicle 
which is driven forwardly therein while the parking areas 
on the left hand side will receive vehicles which are backed 
into the parking area. 

Another object of the invention is to arrange the drive- 
! ways of a drive in theater with parking areas on each side 
of the driveway wherein the area on the right hand side of 
the driveway is arranged at an. obtuse angle to facilitate 
forward parking, while the driveway on the left hand side 
is arranged at an acute angle so as to facilitate backing of 
the vehicle into the parking area, 
i Another object is to provide a drive in theater wherein 
the vehicles may drive forwardly from one parking row 
i to another or forwardly from one series of areas to 
another. 

163 Another object of the invention is to provide a 
drive in theater with parking areas all of which are 

on radii from the center of the screen. 

Another object of the invention is to provide a drive in 
i theater with parking areas which are arranged angularly 
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with respect to the screen or stage so that the occupants 
may view the entertainment from the side of the vehicle. 

Other and further objects of the invention will be readily 
apparent when the following description is considered in 
connection with the accompanying drawings wherein: 

Fig. 1 is a plan view of a drive in theater illustrating the 
spiral arrangement of the driveways and parking areas 
relative to the screen. 

Fig. 2 shows a modified form of the arrangement wherein 
the parking areas are disposed to permit the audience to 
view the entertainment from the side of the vehicle. 

Fig. 3 is a vertical section thru the theater illustrating 
the lines of sight from the vehicles to the stage. 

Fig. 4 shows an enlarged portion of Fig. 3 with the 
vehicles in the parking areas. 

The theater generally is illustrated by the outline 2 
which may be in the form of a fence or other enclosure 
and the entrance to the theater will be adjacent the point 
3 while the exit will be on the opposite corner 4. 

164 TJie main entrance driveway 5 extends along the 
right hand side of the theater while the exit drive¬ 
way 6 is on the opposite side. The screen or stage 8 is ar¬ 
ranged in the corner 9 of the theater and the parking areas 
10 and driveways 11 are alternately arranged in spirally 
curved position in front of the screen 8. It should be par¬ 
ticularly noted that the entrance end 12 of each of the 
driveways 11 is spaced from the stage 8 a greater distance 
than is the exit end 13 of each driveway. The driveway 
is therefore arranged on an irregular curve when the 
screen 8 is considered as a focal point and the irregular 
curve substantially follows a spiral. 

This irregularly curved arrangement of the drive and 
parking areas has been provided so that vehicles entering 
the driveways may be more readily parked because of the 
fact that the right hand row of parking areas such as 15 
are inclined at an obtuse angle with respect to the drive¬ 
way 11. In this manner the vehicle may be readily moved 
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into the parking position by driving forwardly thereinto; 
whereas if the parking area were perpendicular to the 
driveway and exceptionally sharp turn would have to be 
made unless the driveways were of excessive width where 
the parking area is at an angle. The width of the driveway 
may be materially reduced. 

165 The rows of parking areas at 16 on the left hand 
side of the driveway 11 are arranged at an acute 

angle with respect to the driveway so that the vehicles 
may be backed into these parking areas very readily. The 
arrows 20 indicate the path of travel of the vehicles in the 
driveways. It seems obvious that loud speakers or other 
sound equipment may be suitably positioned at the forward 
and the backward areas, and may be upon a suitable sup¬ 
port or buried in the surface so as not to interfere with 
the parking of the cars. By this arrangement of parking 
areas on each side of the driveways the capacity of the 
theater is materially increased and in view of the fact that 
the driveways are of less width permits a greater number 
of cars to be parked closely adjacent the screen 8. 

Figs. 3 and 4 show the contour of the surface 25 upon 
which the driveways and the parking areas have been ar¬ 
ranged and indicates that the parking areas 16 will be in¬ 
clined downwardly from the rear or left hand side of the 
. driveways 11 whereas the parking areas 15 will be inclined 
upwardly from the right hand side of the driveways 11. 
This arrangement, however, depends upon the elevation 
of the driveway and the object of such inclination is to 
obtain an unobstructed line of sight to the stage. The 
lines 27 indicate the line of sight from the various vehicles 
28 to the screen 8. 

166 Particular attention is directed to the configura¬ 
tion of the contour or terrace between the adjacent 

parking areas. It will be observed that this area is rounded 
or curved at 30 and that the rearward portion of the park¬ 
ing area 16 is also curved at 31 so as to provide 1 a surface 
over which the vehicles might be driven if a patron desired 
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to move from the parking area 15 into the parking area 
16. In this manner any backing of the vehicles into the 
parking area 16 could be avoided if desired. 

As an instance of operation if a patron drove into one of 
the driveways on the left hand side and observed that one 
of the parking areas 16 to the rear of the next succeeding 
driveway was empty, he could then drive entirely across 
the parking area 15, over the knoll 30, the depression 31 
and park in the area 16. If thereafter he saw a more ad¬ 
vantageous area in the next forward tier or series, he 
could drive on across the next driveway and into the area 
15 or 16 as he might desire. Also if a car in an area 16 
moved out, the patron in the area 15 behind him would 
then move forwardly over the knoll into the more advan¬ 
tageous area 16. In other words, with this construction 
a patron might drive anywhere in the theater without 
backing his car. 

Fig. 2 shows a slightly modified form of an arrangement 
of the parking areas and only one series of parking areas 
has been illustrated but a complete assembly can be pro¬ 
vided as in Fig. 1. 

167 This arrangement in Fig. 2 provides that the 
areas 15 and 16 will be turned at a greater angle 
with respect to the screen 8 and with respect to the drive¬ 
ways. In this manner the cars will be so positioned rela¬ 
tive to the screen 8 that the occupants of the car or vehicle 
can observe the performance from the side of the car as 
distinguished from the arrangement in Fig 1, wherein the 
view is from the front of the car. This arrangement fur¬ 
ther facilitates the parking of the cars because the cars 
may be driven into the parking areas on a very slight in¬ 
clination approximating 45° with the curvature of the 
driveway. These parking areas in Fig. 2 are arranged on 
an irregular curve substantially the same as in Fig. 1, the 
only difference being the inclination of the areas with re¬ 
spect to the screen. 
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Broadly the invention contemplates an arrangement for 
a drive in theater wherein a maximum number of vehicles 
may be conveniently parked with a minimum of incon¬ 
venience. 

168 What is claimed is: 

1. A drive in theater for vehicles comprising a 
surface arranged in driveways and parking areas, a dis¬ 
play screen or stage, said driveways being arranged in ir¬ 
regular curves around the front of said screen with 
entrance end spaced a greater distance from said screen 
than the exit end. 

2. A drive in theater for vehicles comprising a surface 
arranged in driveways and parking areas, a display screen 
or stage, said driveways being arranged in irregular curves 

i around the front of said screen with entrance end spaced 
a greater distance from said screen than the exit end, and 
the parking areas being arranged on both sides of each of 
the intermediate driveways and directed toward said screen 
i on a radius from the center thereof. 

3. A drive in theater for vehicles comprising a surface 
arranged in driveways and parking areas, a display screen 

i or stage, said driveways being arranged in irregular curves 
I around the front of said screen with entrance end spaced 
a greater distance from said screen than the exit end, and 
the parking areas being arranged on both sides of each of 
i the intermediate driveways and directed toward said screen 
on a radius from the center thereof with the areas on oppo¬ 
site sides of each driveway staggered with respect to each 
other. 

169 4. A drive in theater for vehicles comprising a 
surface arranged in driveways and parking areas, a 

display screen or stage, said driveways being arranged in 
irregular curves around the front of said screen with 
entrance end spaced a greater distance from said screen 
i than the exit end, said parking areas on opposite sides of 
each driveway being inclined in opposite directions. 
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5. A drive in theater comprising series of parking and 
driving areas, a screen or stage, said areas being arranged 
in front of the screen in spiral curves so as to facilitate 
driving and parking. 

6. A drive in theater comprising series of parking and 
driving areas, a screen or stage, said areas being arranged 
in front of the screen in spiral curves so as to facilitate 
driving and parking with the entrance spaced a greater 
distance from the screen. 

7. A drive in theater comprising series of parking and 
driving areas, a screen or stage, said areas being arranged 
in front of the screen in spiral curves so as to facilitate 
driving and parking with the entrance spaced a greater 
distance from the screen, the parking areas on the right 
hand side of the driveway being arranged at an obtuse 
angle, and the parking areas on the left hand side being 
arranged at an acute angle. 

8. A drive in theater comprising series of parking and 
driving areas, a screen or stage, said areas being arranged 
in front of the screen in spiral curves so as to facilitate 
driving and parking, with the parking areas arranged in 
pairs so that vehicles may be driven forward into the right 
hand area and backed into the left hand area as regards 

each driveway. 

170 9. A drive in theater comprising series of parking 

and driving areas, a screen or stage, said areas being 
arranged in front of the screen in spiral curves so as to 
facilitate driving and parking, said parking areas being 
arranged so that the vehicle directly faces said screen. 

10. A drive in theater comprising series of parking and 
driving areas, a screen or stage, said areas being arranged 
in front of the screen in spiral curves so as to facilitate 
driving and parking, said parking areas being arranged 
so that the vehicle is parked angularly relative to the 
screen so that the occupants may view the entertainment 
from the side of the vehicle. 
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11. A drive in theater comprising series of drives and 
parking areas, said areas being inclined relative to the 
horizontal to permit the patrons to view the exhibition, the 
inclination being such that a vehicle may drive forwardly 

i from the parking areas to another driveway or parking 
area. 

12. A drive in theater comprising a surface constructed 
to provide driveways and parking areas inclined with re¬ 
spect to the horizontal, said inclinations being gradual 
and merging with each other and the driveways so that a 
vehicle may drive across the areas and driveways. 

13. A drive in theater comprising a surface constructed 
to provide driveways and parking areas inclined with re- 

I spect to the horizontal, said inclinations being gradual and 
merging with each other and the driveways so that a 
i vehicle may drive across the areas. 

171 IN TESTIMONY WHEREOF I hereunto affix 
I my signature this 24 day of Oct., A. D. 1939. 

LOUIS P. JOSSERAND. 

OATH. 

State of Texas, 

County of Harris. v 

LOUIS P. JOSSERAND, the above named petitioner, 
being sworn, deposes and says that he is a citizen of the 
United States and resides at Houston, Harris County, 
i Texas, that he verily believes himself to be the original, 
first and sole inventor of the improvement in Drive In 
Theater described and claimed in the annexed specifica¬ 
tion; that he does not know and does not believe that the 
same was ever known or used before his invention or dis¬ 
covery thereof, or patented or described in any printed 
publication in any country before his invention or dis¬ 
covery thereof, or more than two years prior to this appli¬ 
cation, or in public use or on sale in the United States for 
more than two years prior to this application; that the 
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said invention has not been patented in any country for¬ 
eign to the United States on an application filed by him or 
his legal representatives or assigns more than twelve 
months prior to this application; and that no application 
for patent on said improvement has been filed by him or 
his legal representatives or assigns in any country foreign 
to the United States. 

LOUIS P. JOSSERAND. 

Sworn to and subscribed before me this 24 day of Octo¬ 
ber, A. D. 1939. 

BESSIE FRICK, 

Notary Public in and for Har¬ 
ris County, Texas. 
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174 Filed Jan. 9, 1940. 

Div. 33 Room 6096 

Department of Commerce 

Please find below a communication from the EXAM¬ 
INER in charge of this application, 
copy sent applicant 
Applicant: Louis P. Josserand 
Ser. No. 301,713 
Filed Oct. 28, 1939 
For Drive In Theater 
Jesse R. Stone and 
Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

The following claim found allowable is suggested for 
purpose of interference. Applicant should make same by 
Feb. 5, 1940 under the provisions of Rule 96; failure to do 
so will be considered a disclaimer of the subject-matter 
involved. 

In a drive-in theater a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in said theater, a plurality of inclined drive-over ramps 
merging with the higher portions of said parking ramps 
and a plurality of driveways, each of said driveways merg¬ 
ing with the lower portion of one of said driveover ramps 
on one side thereof and with the lower portion of one of 
said parking ramps on the other side thereof. 

H. E. KAUFFMAN, 
Acting Examiner. 
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175 Filed Jan. 29, 1940. 

Paper No. 4 January 26,1940 Docket 1893 31 

In The United States Patent Office 

In re application of L. P. Josserand 
Serial No. 301,713 
Filed: Oct. 28, 1939 
For: Drive In Theater 

Before the Primary Examiner, Div. 33, Room 6096. 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

In response to office communication of January 9, 1940 
the applicant desires to amend as follows: 

Kindly add the following claim: 

14. In a drive-in theater a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in said theater, a plurality of inclined drive-over ramps' 
merging with the higher portions of said parking ramps, 
and a plurality of driveways, each of said driveways merg¬ 
ing with the lower portion of one of said drive-over ramps 
on one side thereof, and with the lower portion of one of 
said parking ramps on the other side thereof. 

Remarks . 

The foregoing claim suggested to the applicant for pur¬ 
poses of interference is submitted herewith. The applicant 
reserves the right of course to withdraw from or to con¬ 
tinue in said interference as conditions may warrant. 

Respectfully submitted, 

JESSE R. STONE, 
LESTER B. CLARK, 
Counsel for Applicant . 


176 Mail Division Feb 3 1940 U. S. Patent Office 

U. S. Patent Office Feb 5 1940 Division 33 

Docket 1893 31- 
Paper No. 5 
Jan. 31,1940 

In the United States Patent Office 

Div. 33, Room 6096 

In Re: Application of L. P. Josserano 
Serial No. 301,713 
Filed: Oct. 28,1939 
For: Drive in Theater 

Supplemental Amendment 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Supplemental to the office communication mailed January 
26,1940, the applicant desires to amend as follows: 

Kindly add the following claims: 

15. In a drive-in theater, a plurality of inclined parking, 
ramps for elevating the front ends of automobiles parked 
in such theater, a plurality of combination drive-over ramps 
and driveways, each of said combination drive-over ramps 
and driveways merging with the higher portion of one of 
said parking ramps on one side thereof and with the lower 
portion of said parking ramps on the other side thereof. 

16. In a drive-in theater, a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in such theater, a plurality of driveover ramps merging 
with the higher portions of said parking ramps and a plural¬ 
ity of driveways merging with one of said drive-over ramps 
on the one side thereof and with the lower portion of one 

of said parking ramps on the other side thereof. 

177 • 17. In a drive-in theater, a plurality of inclined 
parking ramps for elevating the front ends of auto- 





mobiles parked in such theater, a plurality of combination 
drive-over ramp and driveways merging with the higher 
portion of one of said parking ramps on one side and with 
the low portion of one of said parking ramps on the other 
side thereof. 

18. In a drive-in theater a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in such theater, a plurality of combination drive-over ramp 
and driveways merging with the higher portion of one of 
said parking ramps on one side thereof and with the lower 
portion of one of said parking ramps on the other side 
thereof, and a plurality of inclined drive-over ramps merg¬ 
ing with the higher portion of one of said parking ramps 
on one side thereof and with the lower portion of one of 
said parking ramps on the other side thereof. 

Remarks 

The foregoing claims are presented for favorable con¬ 
sideration because it is not believed that any of the refer¬ 
ences of which the applicant is aware suggest the inventive 
features of these claims. Inasmuch as an action on the 
merits of the application has not been given, it is respect¬ 
fully asked that favorable consideration be given to these 
claims when the application is reached for examination. 

Respectfully submitted, 

JESSE R STONE 
LESTER B CLARK 
Counsel for Applicant. 
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179 Mailed Feb 27 1940 

Div. 33 Boom 6096 Paper No. 7 

Department of Commerce 

United States Patent Office 

Applicant: Louis P. Josserand 
Ser. No. 301,713 
Filed Oct. 28, 1939 
For Drive In Theater 

Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas. 

The case, above referred to, is forwarded to the Exam¬ 
iner of Interferences because it is adjudged to interfere 
with others, hereafter specified. The question of priority 
will be determined in conformity with the Rules. The inter¬ 
ference will be identified as No. 78008 On or before Apr 1 
1940 the statement demanded by rule 110 must be sealed up 
and filed with the subject of inventon, and name of party 
filing it, endorsed on the envelope. The subject-matter in¬ 
volved in the interference is 

Count: 

1. In a drive-in theater a plurality of inclined parking 
ramps for elevating the front ends of automobiles parked 
in said theater, a plurality of inclined drive-over ramps 
merging with the higher portions of said parking ramps, 
and a plurality of driveways, each of said driveways merg¬ 
ing with the lower portion of one of said drive-over ramps 
on one side thereof and with the lower portion of one of 
said parking ramps on the other side thereof . 

This interference involves your case above identified and 
an application for 

Drive-In Theaters filed by Samuel Herbert Taylor, Jr., 
whose post office address is 321 Norwood Ave., Merchant- 
ville, New Jersey, and whose attorneys are Paul & Paul, 
1815 Land Title Bldg., Broad & Chestnut Sts., Philadelphia, 
Pa. 
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The relation of the count of the interference to the claims 
of the respective parties is as follows: 

Count Josserand Taylor 

1 14 3 

After termination of the interference this application will 
be held for restriction and revision under Rule 96. 

Claims 11 to 13, and 15 to 18, both inclusive, will be held 
subject to rejection as unpatentable over the issue in the 
event of an award of priority adverse to applicant. 

H. E. KAUFFMAN 
. Actg. Examiner. 

180 Div. 33 Room 405 Paper No. 8 F. R. 132 

Mailed Mar 12 1942 

i Department of Commerce 

United States Patent Office 

i Richmond, Virginia 

Applicant: J. P. Josserand 
Ser. No. 301713 
Filed Oct. 28, 1939 
For Drive in Theater 

JPS/ab 

Jesse R. Stone & Lester B. Clark 
2200 Gulf Bldg. 

Houston, Texas 

References cited: 

1 Douthwaite, 2,045,180, Jun. 23,1936, 20-1.12UX 
Josserand, 2,102,718, Dec. 21, 1937, 20-1.12 
Williamson, 2,146,103, Feb. 7,1939, 20-1.12 
Of interest: 

Hollingshead, Jr., 1,909,537, May 16, 1933, 20-1.2 
Words such as “I claim ,, should be substituted for the 
expression “what is claimed is.” 
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Claims 1 to 18 inclusive are rejected as needlessly multi? 
plied and not complying with R.S.S. 4888. This application 
is unusual from the standpoint of the large number of claims 
as against the actual substance covered thereby. Except¬ 
ing claim 14 there appears to he no patentable difference 
between any one claim and any other. Taking claim 5 as an 
example, the only departure from the conventional in its 
subject matter is the reference to spiral curves. Referring 
to Figure 2 the stage could be on the opposite side of the 
row of cars within the language of the claim and it is appar¬ 
ent, therefore, that no unobvious result is involved by rea¬ 
son of the curve. Claims 15 to 18 inclusive are very similar 
to each other in wording and meaning. A few claims should 
suffice for the subject matter of the application. 

Claims 1, 6, 7, 9 and 10 are rejected as lacking invention 
over each of the patents to Douthwaite, Josser and and Wil¬ 
liamson and the application of Taylor Jr. which received 
the award of priority of the interference. The words “ir¬ 
regular curves” would read on curves of S shape and no 
unobvious result is involved by merely making the curves 
irregular. Referring to Figure 1 of the Josserand patent, 
if the stage were moved slightly to the left the en- 
181 trance ends would be spaced a greater distance from 
the screen than the exit end and therefore no un¬ 
obvious result is involved in the limitation. Clearly no un¬ 
obvious result is involved by providing spiral curves. In¬ 
deed many spiral curves coming within the language of 
claim 6 would defeat applicant’s purpose. It would not be 
invention to curve spirally the rows in any of the references. 
Williamson shows an obtuse angle. Referring to lines 6 
and 8 of claim 7 to provide the areas of the left at an obtuse 
angle is fully as advantageous as to have them on the right 
as recited. Williamson shows the “angularity” referred 
to in claim 10. The above rejection on Taylor Jr. is based 
on the ground of estoppel by loss of the interference under 
In re Rhodes 1936 C. D. 166. 

Claims 2, 11, 12, 13 and 15 to 18 inclusive are rejected 
on Taylor Jr. on the grounds of estoppel as above set forth. 
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Claims 12,13 and 15 to 18 inclusive are fully met by Taylor 
Jr’s disclosure and claim 2 lacks invention thereover be¬ 
cause it would be within the skill of the mechanic to provide 
the irregular curves and the spaced entrance as claimed. 

11 Radius * 9 in line 8, claim 2 is misdescriptive because it 
refers to a circle and none is disclosed and further, the word 
is inconsistent with “irregular” in line 4. Claim 3 is sim- 
1 ilar and claims 2 and 3 are therefore rejected as not com¬ 
plying with R.S.S. 4888. 

Claims 3, 4, 8 and 11 are rejected as lacking invention 
over the patent to Josserand. The above holdings as to 
“irregular curves”, “entrance end spaced a greater dis¬ 
tance” and “spiral curves” are repeated. 

Claim 5 is rejected as indefinite and not complying with 
R.S.S. 4888 for the reasons set forth above in the rejection 
on multiplicity. 

Claim 14 constituting the issue of the interference 
182 which was decided adversely to applicant is finally 
rejected under Rule 132. 

WE ROE 

Actg. Examiner 

1 183 Mail Division U. S. Patent Office Apr 20 1942 

U. S. Patent Office Division 33 Apr 21 1942 
Docket Division U. S. Patent Office Apr 22 1942 
Docket 1893 Paper No. 8 April 17, 1942 

In the United States Patent Office 

Div. 33, Room 405 

In Re: Application of L. P. Josserand Serial No. 301,713 
Filed: Oct. 28, 1939 For: Drive in Theater 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

This will acknowledge receipt of the office communication 
of March 12, 1942. 
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Inasmuch as an appeal has been perfected to the Court 
of Customs and Patent Appeals in connection with Inter¬ 
ference 78,008, involving this application, it is believed that 
the office communication of March 12th and the examination 
of the claims recited therein was sent our prematurely. A 
statement to this effect for purposes of the record is re¬ 
spectfully asked. 

Respectfully submitted, 

LESTER B CLARK 
t Counsel for Applicant. 

184 Mailed Apr 29 1942 

Div. 33 ■ Room 505 Paper No. 10LET 

Department of Commerce 
United States Patent Office 
Richmond, Virginia 

WER/a 

Applicant: L. P. Josserand 
Ser. No. 301,713 
Filed Oct. 28, 1939 
For Drive in Theater 

Jesse R. Stone & 

Lester B. Clark, 

2200 Gulf Bldg. 

Houston, Texas 

Appellant is advised that the Office Action dated Mar. 12, 
1942 was mailed in ignorance of the filing of an appeal to the 
Court of Customs and Patent Appeals from the decision of 
the examiner of interferences. This Office Action should 
therefore be disregarded pending the outcome of said ap¬ 
peal. 

W R ROE 
Act. Examiner. 
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185 Mail Division Dec 20 1943 U. S. Patent Office 
Docket Division Dec 21 1943 U. S. Patent Office 
U. S. Patent Office Dec 22 1943 Division 33 

31 

! 12-16-43 

Paper No. 115 
Docket 1893 

In the United States Patent Office 

Div. 33, Boom 505 

In Re: Application of Louis P. Josseband 
Serial No. 301,713 
Filed: October 28,1939 
For: Drive-in Theatre 

* Commissioner of Patents 
Washington, D. C. 

Dear Sir: 

Responsive to the decision of the Court of Custom and 
Patent Appeals dated July S, 1943, the party Josserand 
presumes that the institution of the public use proceeding 
in connection with this application suspends the running of 
the six months period in which a response to the decision of 
the Court is required. This communication is merely to 
make of record a response in behalf of the applicant. If 
the applicant is in error in the above premise, it is asked 
that the Patent Office make of record any reason as to why 
a response on the part of the applicant is required. 

Respectfully submitted, 

! LESTER B CLARK 

; Counsel for the Applicant. 
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Excerpts from Plaintiff's Exhibit No. 5. 

192 The invention relates to an improvement in the 
arrangement and construction of drive-in theater 

wherein the theater is so constructed that the patrons may 
drive their automobiles into the theater and observe the 
performance while seated in the automobile. 

It is one of the objects of the invention to provide an 
efficient, economical, and convenient construction so that 
the greatest number of vehicles may be parked within a 
minimum area in order to provide a maximum of attend¬ 
ance. 

Another object of the invention is to provide entry ways 
for the vehicles in such a manner that two rows of vehicles 
may be arranged adjacent each driveway. 

Another object of the invention is to so concave the sur¬ 
face of the theater that each vehicle will have a clear view 
of the performance without interference by the rows of 
vehicles in front thereof. 

Another object of the invention is to provide a drive-in 
theater wherein the entrance and exits are conveniently 
arranged with respect to the parking areas so that the 
minimum of disturbance will be created by vehicles enter¬ 
ing and leaving the theater. 

Other and further objects of the invention will be readily 
apparent when the following description is considered in 
connection with the accompanying drawings wherein: 

Fig. 1 is a top plan view of the theater showing the ar¬ 
rangement of the entrances and exits as well as the parking 
areas and driveways. 

Fig. 2 is a section taken on the line 2—2 of Fig. 1 looking 
in the direction of the arrows and illustrating the general 
concaved arrangement of the parking areas and drive¬ 
ways. 

193 Fig. 3 is an enlarged vertical sectional view of one 
of the driveways and showing the vehicles parked in 

position to observe the performance. 
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In Fig. 1 the location of the theater is illustrated as ad¬ 
jacent two intersecting streets such as 3 and 4, bnt it may 
be located otherwise if desired. With such a location, how¬ 
ever, the entrance to the theater may be at the corner 5 so 
that only one box office 6 is necessary. The entrances are 
shown at 7 and 8, but only one entrance may be desired. 

A suitable enclosure, such as a fence or shrubbery 9 may 
be arranged on all sides of the theater spaced so that only 
those entering the enclosure may observe the performance. 
Two exits 10 and 11 have been illustrated, one on each of 
the intersecting streets. In this manner the vehicles leav¬ 
ing the theater will not interfere with those entering the 
theater and a minimum of disturbance will be created by the 
moving vehicles. 

The theater enclosure will be provided with a suitable 
stage or screen 12 from which the performance will be 
given. In event it is merely a moving picture theater the 
picture will be displayed on a screen on this stage. The 
projection room has not been illustrated but it is to be 
understood that it can be either in front or in back of the 
stage as desired. 

194 Arranged in front of the stage 12 are the parking 
places such as 13, 14, 15, and 16. The number of 
these parking places will vary with the size of the theater 
desired. These parking spaces are shown as being curvi¬ 
linear. The parking areas may be described as double 
parking areas such as 13 and 14. It is intended, however, 
that the vehicles in the parking area 13 will move into the 
parking position by passing in front of the parking area 
as at 17, and backing into the parking area such as best 
seen in Fig. 3. While the vehicles entering the parking 
area 14 will pass into the driveway 18, which is between 
the parking areas 14 and 15. As will be apparent, the 
vehicles after passing the box office will move along the 
side drive 20 until they arrive at the desired driveway, such 
as 18 or 22. The vehicles which intend to park in the area 
14 will turn in the driveway 18 and move into the position 


shown in Fig. 3 by driving forwardly; whereas the vehicles 
which are to park in the area 15 will pass into the driveway 
and back into position. 

While the entrance or exit of the vehicles through the 
driveways may interfere momentarily with the view of 
some of the patrons in the parked cars, such interference 
will be very slight because the sight lines, such as 25, ex¬ 
tending to a position 26, which is slightly below the center 
of the stage 12, will pass above the top of the vehicles mov¬ 
ing along the driveway, such as 18. 

In arriving at the spacing of the parking areas 13, 14, 
15 and 16, and the driveways therebetween, the height of 
present day vehicles has been very carefully considered and 
the inclination of the parking areas has been so calculated 
that the sight line from the center of the windshield of the 
vehicle in one row permits a clear line of vision over the 
top, such as 27, of the vehicles in the preceding parking 
area. 

195 As clearly observed in Figs. 2 and 3, the surface 
30 of the theater has been inclined and divided into 
parking areas and driveways and so concaved that when 
sight lines from each parking area are drawn to converge 
at the point 26 each sight line will clear the top of the 
vehicles in the preceding parking areas. As best seen in 
Fig. 3, the first area 31 is inclined upwardly slightly with 
respect to the normal ground line 32. This normal ground 
line is shown as extending across both Figures 2 and 3 to 
indicate the concaved arrangement of the surface 30. The 
parking area 13 is shown as tipping quite sharply down¬ 
ward from the normal horizontal plane so that the sight 
line 25 from the focus point 26 will be parallel to the line 
of sight of a person seated in the vehicle. This makes a 
convenient and comfortable parking angle for the vehicle. 
The area 14 is shown as being inclined upwardly from the 
driveway 18 at such an angle that the sight line from the 
in the vehicle. In order to accomplish this, however, the 
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drive 18 is shown as being at an elevation somewhat below 
the ground line 32, because if the driveway 18 were on the 
level with the ground line, the cars in the rearward parking 
area could not have a clear view of the screen. The park¬ 
ing area 15 is inclined downwardly in somewhat the same 
manner as the parking area 13 but at a somewhat lesser 
angle because this parking area is spaced further from the 
screen and the sight line clears the top of the vehicles in 
the parking area 14. 

196 From Fig. 2 the general contour of the surface 30 
will be observed as concaved and at substantially the 
point 35 the surface rises above the ground line 32. The 
inclination of the parking areas gradually decreases from 
the front of the theater toward the rear so that in all prob¬ 
ability no two of the parking areas would be inclined at 
the same angle with respect to the horizontal, 
i In building a theater of this type it would be possible to 
use the earth removed in constructing the front part of the 
theater to be deposited in the back part of the theater so 
that the cut and fill would practically balance each other 
and no supply of earth from an outside source would be 
required. In this manner the theater could be constructed 
at a minimum cost and it would only be necessary to land¬ 
scape the surface in accordance with the showing of these 
drawings. 

While it is possible that the sight lines could be more 
closely spaced together, the arrangement has been such that 
the sight lines will be two feet six inches apart when meas¬ 
ured at the windshield in any one parking area. In other 
words, there will be a two feet six inch clearance between 
the line of sight in one parking area and the line of sight in 
the next succeeding parking area. It is considered that 
this is sufficient to clear the top of the average vehicle now 
in use. With the trend, however, of lower vehicle bodies it 
is possible that as the higher cars gradually disappear a 
theater could be constructed with the sight line spaced a 
lesser distance apart and in this manner the inclination of 
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the parking areas could be arranged at a lesser angle with 
respect to the horizontal. Any suitable inclination of the 
parking areas with respect to the horizontal or with respect 
to the driveways may be arranged so that an unobstructed 
view of the stage may be had by the occupants of every 
vehicle. 

197 The particular advantage of the present arrange¬ 
ment is that a maximum number of vehicles can be 

accommodated in a minimum of space, each driveway serv¬ 
ing two parking areas and two parking areas being closely 
adjacent each other. 

It is contemplated, of course, that if desired seats 38 
may be placed in front of the parking area for such patrons 
as desire to leave their vehicles and observe the perform¬ 
ance more closely. The area 40 behind the last parking 
area may be used to park vehicles where the patrons de¬ 
sire to be seated with friends in another vehicle or where 
the patrons desire to occupy the space in front of the park¬ 
ing area 13. It is contemplated, of course, that the en¬ 
trances and exits may be arranged in any manner desired 
other than here shown, but it is believed that the present 
arrangement is convenient. 

198 What is claimed is: 

1. A theatre adapted to have vehicles parked 
therein comprising a concaved surface on which the vehicles 
may travel, a plurality of parking areas thereon, said areas 
being arranged in pairs and inclined with respect to the 
horizontal so that the occupants of each vehicle may have 
a clear view over the vehicles in the preceding parking 
areas. 

2. In an outdoor theatre for vehicles a plurality of 
curvilinear drive ways, two parking areas adjacent each 
drive way, one of said areas being inclined upwardly from 
the horizontal and the other being inclined downwardly 
from the horizontal so that the sight line to the stage of the 
occupants of the vehicles in one area will be above the tops 
of the vehicles in the other parking area. 
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3. In an outdoor theatre a terraced surface providing a 
plurality of alternate drive ways and double parking areas, 
each terrace being at a different inclination with respect to 
the horizontal than the other terraces whereby the sight 
line to the stage from each vehicle will be unobstructed. 

4. In an outdoor theatre, a curvilinear drive way, parking 
areas adjacent each driveway for vehicles from which the 
occupants may view the performance, one such parking area 
being disposed rearwardly of said drive way, and one such 
parking area being disposed forwardly of said parking area 
whereby the driveway affords access to both parking 

areas. 

199 5. In an outdoor theatre for vehicles of the type 
where the patrons may remain in the vehicle and 

view the performance comprising a generally concaved sur¬ 
face, said surface being divided into drive-ways and park¬ 
ing areas, each parking area being inclined with respect to 
the horizontal so that the sight line from the vehicle to the 
stage will be unobstructed when the preceding parking 
areas are also occupied by vehicles. 

6. An outdoor theatre of general rectangular configura¬ 
tion, a stage adjacent one corner thereof, an entrance at 
the next adjacent corner to the stage, and an exit at the 
corner next following the entrance, and parking areas in 
said theatre for vehicles, said areas being inclined so that 
all the occupants of any vehicle will have an unobstructed 
view of the stage. 

7. An outdoor theatre comprising a generally concaved 
surface, alternate double parking areas and drive-ways 
arranged on said surface, said areas being inclined at an 
angle with respect to the driveways so that an unobstructed 

view of the stage may be had. 

200 In Testimony Whereof I hereunto affix my signa¬ 
ture this 11th day of December, A. D. 1933. 

LOUIS P. JOSSERAND. 
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Oath 

/ 

State of Texas, County of Harris. 

Louis P. Josserand, the above named petitioner, being 
sworn, deposes and says that he is a citizen of the United 
States and resides at Houston, Harris County, Texas, that 
he verily believes himself to be the original, first and sole 
inventor of the improvement in Theatre described and 
claimed in the annexed specification; that he does not know 
and does not believe that the same was ever known or used 
before his invention or discovery thereof, or patented or 
described in any printed publication in any country before 
his invention or discovery thereof, or more than two years 
prior to this application, or in public use or on sale in the 
United States for more than two years prior to this appli¬ 
cation ; that the said invention has not been patented in any 
country foreign to the United States or on an application 
filed by him or his legal representatives or assigns more 
than twelve months prior to this application; and that no 
application for patent on said improvement has been filed 
by him or his legal representatives or assigns in any coun¬ 
try foreign to the United States. 

LOUIS P. JOSSERAND. 

Sworn to and subscribed before me this 11th day of De¬ 
cember, A. D. 1933. 

BESSIE FRICK 

Notary Public, Harris County, Texas. 

• #•«•••••• 
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203 Mailed Mar 17 1934 

Div. 33 Room 6096 Paper No. 3 rej. 

Department of Commerce 
United States Patent Office 
Washington 

HH JEM March 17,1934 

Applicant: L. P. Josserand 
Ser. No. 702,294 
Filed Dec. 14,1933 

For Theatre 

/ 

Jesse R. Stone & 

Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

This case has been examined. 

Art cited: 

Hollingshead, Jr. 1,909,537 May 16,1933 20-1.1 

Claims 1 to 7, inclusive, are rejected as lacking invention 
over Hollingshead, who shows in an outdoor theatre for 
vehicles, a plurality of curvilinear drive ways, parking 
areas 14 adjacent driveways 15 and inclined with respect 
to the horizontal so that the occupants of each vehicle may 
have a clear view over the vehicles in the preceding park¬ 
ing areas. To alter the Hollingshead arrangement so that 
two parking lines are adjacent is considered arbitrary, since 
removal of the cars from their parking spaces without 
starting the motor is not considered. In parking lots it is 
common practice to park the cars in double rows. 

Claim 2 is rejected as inaccurate. Specifying that one of 
the parking areas inclines upwardly and the other down¬ 
wardly gives the impression that they are inclined in op¬ 
posite directions. Such is not the case. Further, it is not 


seen where any parking space inclines upwardly from the 
horizontal. 

The claims are accordingly rejected. 

W J WYMAN 

HH. Examiner. 

204 Mail Division Sep 14 34 U. S. Patent Office 

TJ. S. Patent Office Sep 15 1934 Division 33 

Paper No., 4 
September 11, 1934 
Docket No. 1009 

In the United States Patent Office 

Div. 33, Room 6096 

In Re: Application of L. P. Josserand 
Serial No. 702,294 
Filed: Dec. 14,1933 
For: Theatre 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of March 17,1934, 
the applicant respectfully asks that reconsideration be given 
to the claims. The Hollingshead patent No. 1,909,537 was 
carefully considered by the applicant at the time of the 
filing of the application. 

Claim 1 distinguishes from Hollingshead by reciting that 
the theatre is constructed with a concave surface on which 
the vehicles may travel. Hollingshead does not suggest this 
feature and inasmuch as the advantages of it have been 
pointed out in the specification it is believed that the claim 
clearly distinguishes over the reference. 

Claim 2 distinguishes from Hollingshead by reciting that 
there are two parking areas adjacent each driveway, one of 
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which inclines upwardly from the horizontal and the other 
being inclined downwardly from the horizontal. Hollings- 
head does not show snch a construction and it is thought 
that the claim is clearly allowable. The notation of the 
Examiner that he believes this claim is inaccurate has been 
considered, but the claim is presented because it is thought 
that it is a proper recitation in view of the showing in 
the drawing, reference being had to the horizontal 
205 driveway 18 wherein the parking area 14 inclines up¬ 
wardly from the horizontal and the parking area 15 
inclines downwardly from the horizontal. In view of this 
disclosure it is believed that claim 2 is clearly warranted 
because obviously one area is inclined upwardly and the 
other downwardly from the same horizontal plane. It is 
not believed that the applicant is required to further limit 
his claim until such time as the Examiner produces a prior 
art which would compel such a limitation. Reconsideration 
of the claim on the rejection of inaccuracy is therefore re¬ 
spectfully asked. ^ 

Claim 3 brings out that the applicant has a terraced sur¬ 
face upon which the construction is provided. Hollings- 
head has no such a surface and reconsideration of the claim 
is believed to be in order. 

Claim 4 distinguishes over Hollingshead by the recita¬ 
tion that there is one parking area disposed rearwardly of 
each driveway and one parking area disposed forwardly. 
Clearly Hollingshead does not show such a construction and 
it is not believed that the well known manner of parking 
cars in double rows suggests the inventive idea recited in 
the claim by the applicant because of the peculiar arrange¬ 
ment of the areas. 

Claims 5 and 7 bring out the concaved surface of the ap¬ 
plicant’s construction and are believed to clearly distin¬ 
guish over the Hollingshead reference because Hollings¬ 
head has no such construction. 

! Claim 6 is directed to the general arrangement of the 
different parts of the structure and is not anticipated by 
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Hollingshead insofar as the applicant is able to determine. 
Favorable reconsideration of the application is asked. 

Yours very truly, 

JESSE R. STONE 
LESTER B CLARK 
Counsel for Applicant. 

206 Mailed Dec 5 1934 

Div. 33 Room 6096 Paper No. 5 rej. 

Department of Commerce 
United States Patent Office 
Washington 

HH :IEM December 5,1934 

Applicant: L. P. Josserand 
Ser. No. 702,294 
Filed Dec. 14,1933 
For Theatre 

Jesse R. Stone & 

Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

In response to letter filed Sept. 14,1934. 

Claims 1 to 7, inclusive, are again rejected as lacking in¬ 
vention over Hollingshead. The concave character of the 
field is permissible because of the height of the screen. No 
unobvious result is obtained from this characteristic. The 
double row parking feature is the common way of parking 
cars on parking lots. The idea of inclining the cars is 
shown to be old by Hollingshead who shows a driveway be¬ 
tween two lines of cars, one of which inclines upwardly and 
the other downwardly. Hollingshead in Figs.. 4 and 5 is 
thought to show a terraced surface. The expedient of in¬ 
clining cars in order that a better view may be had is recog¬ 
nized by Hollingshead. To double the parked cars in the 
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manner found expedient in parking lots may be done if de¬ 
sired, without involving anything of inventive ingenuity. 
All the claims are rejected. 

W J WYMAN 

HH. Examiner. 

207 Mail Division Jun 3 1935 U. S. Patent Office 

U. S. Patent Office Jun 4 1935 Division 33 

Paper No. 6 
May 30, 1935 

i Docket 1009 

In the United States Patent Office 

Div. 33, Room 6096 

In Re: Application of L. P. Josseband 

Serial No. 702,294 

Filed: December 14,1933 

For: Theatre 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of December 5, 
1934, the applicant desires to amend as follows: 

Claim 1, line 5, cancel “horizontal” and substitute —con¬ 
cavity of said surface— 

Claim 5, line 6, change “horizontal” to —concavity— 
Claim 7, line 3, after “areas” insert —adjacent each 
driveway— 

Line 4, after “angle” insert —upwardly and down¬ 
wardly— 

Remarks 

All of the claims in the application are presented for re¬ 
consideration over the rejection on the Hollingshead patent. 

It seems that the Examiner is of the opinion that merely 
because one patent has been issued upon a device of this 
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same general description that no more patents should issue 
thereon. This policy is entirely contrary to the general 
practice of the Patent Office and it is believed that the Ex¬ 
aminer should reconsider the application with a more liberal 
viewpoint in mind. 

208 There is only one patent insofar as this record is 
concerned, in the prior art. This applicant has made 
improvements over the showing of this art by arranging 
the area so that a greater number of cars can be conve¬ 
niently positioned. This constitutes an improvement which 
is useful, has utility, and is novel insofar as the disclosure 
of Hollingshead is concerned. The sole question remaining 
for the Examiner to decide is whether invention is involved. 
The practice of the Patent Office to grant claims where no 
anticipation is found in the prior art and where the claims 
bring out the distinction, appears to be well settled. Why 
the Examiner insists upon closing of the art in this partic¬ 
ular case is not understood. If improvement patents were 
not granted it is believed that there would be few, if any, 
patents granted each week. In every sub-class in the Pat¬ 
ent Office the patents issued indicate that a majority of 
them are improvement patents with slight variations and 
distinctions over the prior patents. This indicates that the 
office has not practiced the policy being followed by the 
Examiner in the present case. It is therefore respectfully 
asked that the Examiner review the claims and specifically 
apply the reference to each and every one of the claims 
as required by the rules of practice, and state his reasons 
why he believes that the claims are anticipated by the 
reference. 

It is believed that if this practice is followed, the Exam¬ 
iner will appreciate that the reference does not disclose 
the structure and function called for in the claims. 

In the preceding amendment an explanation of why each 
of the claims distinguished over the Hollingshead patent 
was given. It is not believed necessary to repeat these ar¬ 
guments at this time because they have not been answered 


by the Examiner. It further appears that the Examiner 
is in error when he states that the Hollingshead pat- 

209 ent shows a driveway between two lines of cars, one 
of which inclines upwardly and the other down¬ 
wardly. Counsel for the applicant is unable to find any such 
structure in the Hollingshead patent. The reason for the 

i concavity in the applicant’s construction has been clearly 
pointed out in the specification and the advantage in econ- 
i omy and simplicity in construction of the theatre with this 
concavity appears to be a distinguishing feature over Hol¬ 
lingshead. 

Favorable reconsideration of the claims is respectfully 
asked. 

Very truly yours, 

; JESSE R STONE 

LESTER B CLARK 
Counsel for Applicant. 

210 Mailed Jul 23 1935 

Div. 33 Room 6096 Paper No. 7 rej. 

i Department of Commerce 

! United States Patent Office 

Washington 

July 23, 1935 

HH/VS 

Applicant: L. P. Josserand 
Ser. No. 702,294 
Filed Dec. 14, 1933 
For Theatre 

Jesse F. Stone & 

Lester B. Clark 
2200 Gulf Bldg. 

Houston, Texas 

Claim 1 is rejected as indefinite in that the parking areas 
and the relation to the remaining field are not recited. Fur- 
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ther, the limitation as to the inclination of areas, with re¬ 
spect to concavity is not definite. 

Claim 2 is rejected as indefinite and inaccurate. It is 
not seen that areas 13 and 14 do not incline downwardly 
from the horizontal. 

Claim 3 is rejected as indefinite and also on Hollings- 
head. There is no antecedent for “each terrace” line 3. 
Moreover, each terrace area of Hollingshead is at a differ¬ 
ent angle than others, see Fig. 3. 

Claim 4 is rejected on conventional parking lot practice. 
It is common to park cars forward of and rearward of a 
driving lane. This results in double lined cars. This prac¬ 
tice may be observed any night alongside the Takoma 
Theatre, this city. 

Claims 5 and 7 are rejected as indefinite. The inclination 
of a parking area with respect to a concavity fails to ob¬ 
serve R. S. 4888 which requires that the invention be dis¬ 
tinctly pointed out. Statements of function are insufficient 
when unsupported by structural limitations. 

Claim 6 is further rejected as lacking invention over Hol¬ 
lingshead. The position of entrances and exits are consid¬ 
ered arbitrary. 

The claims are accordingly rejected and applicant is 
urged to prepare for final action. 

C M ROGER 

Examiner. 
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211 Mail Division U. S. Patent Office Jan 14 36 

U. S. Patent Office Division 33 Jan 14 1936 

Paper No. 8 
Jan. 10,1936 
Docket 1009 

In the United States Patent Office 

Div. 33, Room 6096 

In Re: Application of L. P. Josserand 
Serial No. 702,294 
Filed: Dec. 14, 1933 
For: Theatre 

Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

Responsive to the office communication of July 23, 1935, 
the applicant desires to amend as follows: 

Erase claims 1 to 7, inclusive. 

Add the following claims: 

8. An outdoor theatre for vehicles comprising a stage, a 
generally concaved surface located in front of the stage, a 
plurality of parking areas and driveways arranged on said 
surface in such a manner that the parking areas are di- 
vided in pairs by said driveways, said parking areas being 
vertically inclined at different angles so as to provide an 
unobstructed sight line to the stage from each vehicle, the 
arrangement being such that the rear area of each pair of 
parking areas has a less inclination than the front area, 
and being such that the corresponding areas of the differ¬ 
ent pairs of areas have successively smaller inclinations in 
distance from the stage. 

212 9. An outdoor theatre for vehicles comprising a 
stage, a generally concaved surface located in front 

of the stage, spaced driveways on said surface, a parking 
area located on each side of each driveway, the area in 


front of each driveway being inclined npwarclly therefrom 
and the area in the rear of each driveway being inclined 
downwardly therefrom in such a manner that the occupants 
of the vehicle parked on said parking areas will have an un¬ 
obstructed view of the stage. 

Remarks 

Claims 1 to 8, inclusive, have been erased and two new 
claims presented directed to the combination by which the 
applicant attains the improvement over the art of the ac¬ 
comodation of a greater number of vehicles. The new 
claims (claims 8 and 9) have been carefully drawn to ac¬ 
curately and definitely define the invention sought to be 
protected, and are submitted to patentably distinguish 
from the references of record. 

New claim 8 distinguishes from the patent to Hollings- 
head by defining the surface in front of the stage as being 
concave, and by calling for parking areas arranged in pairs 
with the front area constructed with a greater inclination 
than the rear area. 

New claim 9 distinguishes from the patent to Hollings- 
head by defining the surface in front of the stage as being 
generally concave, and by defining the parking areas on op¬ 
posite sides of the driveways as being inclined upwardly 
and downwardly therefrom. 

Respectfully submitted, 

\ JESSE F STONE 

LESTER B CLARK 
Counsel for Applicant. 


(RMC) 
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213 Mailed Feb 28 1936 

Div. 33 Room 6096 Paper No. 9 rej. 

Department of Commerce 
United States Patent Office 
Washington 

February 28,1936 

Applicant: Louis P. Josserand 
Ser. No. 702,294 
Filed Dec. 14, 1933 
For Theatre 

Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

In response to amendment filed Jan. 14,1936. 

Claim 8 Is rejected as indefinite in that the last two lines 
calls “* * * successively smaller inclinations in distance 
from the stage/’ which phrase is not seen to impart any¬ 
thing definite. 

Claim 8 is further rejected on the art of record. All 
driveways in parking areas have a parking area to the front 
and to the rear. It is also obvious that the inclination of 
the areas as they recede from the stage can reduce since 
the optical lines from the stage reduce in inclination. 
Claim 9 is considered allowable as now advised. 

Wm J. WYMAN 

Examiner. 
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214 Mail Division, Aug. 15, 1936, U. S. Patent Office 
Paper No. 10 August 11, 1936 Docket 1009 

In the United States Patent Office 

Div. 33, Boom 6096 

In Be: Application of 
Louis P. Josserand 
Serial No.‘702,294 
Filed: Dec. 14, 1933 
For: Theatre 
Commissioner of Patents, 

Washington, D. C. 

Dear Sir: 

In response to the official action of February 28, 1936, 
the applicant desires to amend as follows: 

Claim 8, line 5, after “ areas” insert—on opposite sides 
of each driveway—; 

Line 6, after “inclined” insert—from the driveway—; 
Please cancel lines 10 to 12, inclusive. 

Please add the following claim: 

10. An outdoor theatre for vehicles comprising a stage, 
a generally concaved surface in front of the stage, a plu¬ 
rality of driveways arranged on said surface and parking 
areas on each side of each driveway, each of said areas 
being inclined from its driveway in a manner that a clear 
line of vision is had to the stage from cars parked in 
said area. 

BEMABKS. 

The allowance of Claim 9 is noted. 

Claim 8 has been amended to more clearly define the 
invention. The terminal recitation of the claim which has 
been pointed out as indefinite has been cancelled and the 
claim has otherwise been amended to clearly bring 

215 out that the parking areas on opposite sides of each 
driveway are differentially inclined therefrom. 
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While it is true that driveways in parking areas have a 
parking area to the front and to the rear, yet no claim is 
made to this feature per se. Rather, this feature as de¬ 
fined by claim 8 presents two essential functions not pres¬ 
ent in the parking lot scheme. First, permits division of 
parking areas on both sides of each horizontal driveway 
with a clear line of vision from each car that is parked in 
i such areas; second, this feature permits provision of the 
generally concave surface in front of the stage. This com¬ 
bination is not shown in the art of record, is novel, and 
warrants allowance of the claim as amended. 

Newly submitted Claim 10 is similar to allowed Claim 
9 but points out that the parking areas on opposite sides 
! of the respective driveways are inclined therefrom to 
present a clear line of vision from the car to the stage. 
As pointed out above, certain advantages accrue therefrom 
land it is believed that the combination claimed clearly de¬ 
fines over Claims 8 and 9 and the art of record. 

Claims 8 to 10 now remain in the case and are thought 
to be in condition for immediate allowance, and notice 
thereof is respectfully requested. 

Respectfully submitted, 

i JESSE R. STONE, 

LESTER B. CLARK, 

i Counsel for Applicant. 
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Mailed Nov. 23, 1936. 

United States Patent Office 
Div. 33, Room 6096, Paper No. 11 rej. 

November 23, 1936 

Applicant: L. P. Josserand 
Ser. No. 702,294 
Filed Dec. 14, 1933 
For Theatre 

Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

In response to amendment filed Aug. 15, 1936. 

For the reasons earlier stated, nothing patentable over 
Hollingshead of record is found in claim 8 or in newly pre¬ 
sented claim 10. The several parking areas of the Holl¬ 
ingshead disclosure are separated by driveways. The 
inclinations are such that unobstructed sight is afforded. 
The terms of claim 10 appear to be directly readable on 
Hollingshead. Said claims are so rejected. 

Claim 9 stands allowed. 

Applicant is urged to prepare for final action. 

W. J. WYMAN, 

Examiner. 
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217 Mail Division, May 6,1937, U. S. Patent Office 

In The United States Patent Office. 

Paper No. 12, Docket 1009, May 3, 1937. 

Div. 33, Room 6096. 

In Re: Application of 
L. P. Josserand 
Serial No. 702,294 
Filed: Dec. 14, 1933 
For: Theatre 
Commissioner of Patents, 

Washington, D. C. 

Honorable Sir: 

Responsive to the office communication of November 23, 
1936, please cancel Claims 8 and 10. 

Claim 9 stands allowed. It is believed that the foregoing 
amendment is completely responsive to the office commu¬ 
nication and that the application is now in condition for 
allowance, which is respectfully asked. 

Respectfully submitted, 

JESSE R. STONE, 
LESTER B. CLARK, 

i Counsel for Applicant. 

218 IEM Div. 33 Serial No. 702,294 

Department of Commerce 

May nineteenth, 1937 

Louis P. Josserand: 

Your APPLICATION for a patent for an IMPROVE¬ 
MENT in THEATRE filed Dec. 14, 1933 has been exam¬ 
ined and ALLOWED with 1 claim. 
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The final fee, THIRTY DOLLARS, WITH $1 ADDI¬ 
TIONAL FOR EACH CLAIM ALLOWED IN EXCESS 
OF 20, must be paid not later than SIX MONTHS from 
the date of this present notice of allowance. If the final 
fee be not paid within that period, the patent will be with¬ 
held, bnt the application may be renewed within one year 
after the date of the original notice with a renewal fee of 
$30 and $1 additional for each claim in excess of 20. 

The office delivers patents upon the day of their date, 
on which date their term begins to run. The preparation 
of the patent for final signing and sealing will require 
about four weeks, and such work will not be begun until 
after payment of the necessary final fee. 

When the final fee is paid, there should also be sent, 
DISTINCTLY AND PLAINLY WRITTEN, the name of 
the INVENTOR, TITLE OF THE INVENTION, AND 
SERIAL NUMBER AS ABOVE GIVEN, DATE OF 
ALLOWANCE (which is the date of this circular), DATE 
OF FILING, and, if assigned, the NAMES OF THE 
ASSIGNEES. 

If it is desired to have the patent issue to an AS¬ 
SIGNEE OR ASSIGNEES, an assignment containing a 
REQUEST to that effect, together with the FEE for re¬ 
cording the same, must be filed in this office on or before 
the date of . payment of the final fee. 

After issue of the patent, uncertified copies of the draw¬ 
ings and specifications may be purchased at the price of 
TEN CENTS EACH. The money should accompany the 
order. Postage stamps will not be received. 

The final fee will NOT be received from other than the 
applicant, his assignee or attorney, or a party in interest 
as shown by the records of the Patent Office. 

NOTICE.—WHEN THE NUMBER OF CLAIMS AL¬ 
LOWED IS IN EXCESS OF 20, NO SUM LESS THAN 
$30 PLUS $1 ADDITIONAL FOR EACH CLAIM IN 


i 


EXCESS OF TWENTY CAN BE ACCEPTED AS THE 
FINAL FEE. 

Respectfully, 

CONWAY P. COE, 
Commissioner of Patents. 

Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 

In remitting the final fee give the serial number at the 
head of this notice. 

1 Uncertified checks will not be accepted. 
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UNITED STATES PATENT OFFICE 

BZCHASn ML H03LLUTGSHEA3), JIL, OF RIVERTON, NEW JERSEY 

DRIVE-IN THEATER 


Application Hied Avgust 6, 1938. Serial No. 627,70ft. 


My invention relates to a new and useful 
outdoor theater and it relates more particu¬ 
larly to a novel construction in outdoor thea¬ 
ters whereby the transportation facilities to 
5 and from the theater are made to constitute 
an element of the seating facilities of the 
theater. 

My invention relates more particularly to 
a novel construction in outdoor theaters 
wherein the performance, such as a motion 
picture show or the like, may be seen and 
heard from a series of automobiles so ar¬ 
ranged in relation to the stage or screen, that 
the successive cars behind each other will 
*° not obstruct the view. 

My invention further relates to other novel 
features of construction, all as will appear 
more fully from the following detailed de- 
scription. 

20 For the purpose of illustrating my inven¬ 
tion, I have shown in the accompanying 
drawings one form thereof which is at pres¬ 
ent preferred by me, since the same has oeen 
found in practice to give satisfactory and 
reliable results, although it is to be under¬ 
stood that the various instrumentalities of 
which my invention consists can l>c variously 
arranged and organized and that my inven- 
tion is not limited to the precise arrange¬ 
ment and organization of the instrumentali¬ 
ties as herein shown and described. 

Referring to the drawings in which like 
reference characters indicate like parts: 

_ Figure 1 represents a perspective view of 
an outdoor tneater embodying our inven¬ 
tion. 

Figure 2 represents a top plan view of the 
same. 

^ Figure 3 represents a section on line 3—3 
of Figure 2. 

Figure 4 represents a view similar to that 
shown in Figure 3 on a somewhat larger 
scale and with the angular relationship of 
elements somewhat exaggerated in order to 
* 4> bring more clearly to view these angular re¬ 
lationships. which otherwise would not lie. 
clearly visible on such reduced scale as this 
drawing, because the angles in actual prac- 
__ tice are comparatively small. 

Figure 5 represents a somewhat diagram¬ 


matic sectional view of the projection guard 
and guarding means employed. 

Figure 6 represents a diagrammatic sec¬ 
tional view of a modified embodiment of my 
invention. 

Figure 7 represents a diagrammatic sec¬ 
tional view of a still further modified em¬ 
bodiment of my invention. 

Figure 8 represents a further modified 
embodiment of my invention. 

According to my invention, I provide a 
suitable plot of ground as shown in Figures 

1 and 2, preferably having one boundary, 
such as the boundary 6 bordering upon the 
highway or street. 

At a point near the boundary 6,1 provide 
a screen house 7, of any suitable frame con¬ 
struction, sufficient to resist wind and other 
weather conditions, and including top 8, back 
wall 9, and side walls 10 and 11, ana having 
a screen 12 facing the field 13, and set into 
the screen house a suitable distance, so that 
it might be shielded to some extent from for¬ 
eign sources of light. 

The surface of the field 10 in front of the 
screen 12 is graded with a slight generally 
down grade towards the screen, as shown 
particularly in Figures 3 and 4, and alter¬ 
nate arcuate stall-ways and drive-ways 14 
and 15 are arranged generally about the 
screen as the center of the arcs. Th6 stall- 
ways 14 arc each inclined upwardly at a 
slight angle as seen particularly in figures 

2 and 3, while the drive-ways 15 may be 
generally horizontal, and the rear bound¬ 
aries of the drive-ways 15 arc at a level be¬ 
low the front boundaries of the next suc¬ 
ceeding stall-way. 

The automobiles enter through a gateway 
10 which is formed in the fence or other suit¬ 
able enclosure 17 surrounding the field, and 
after paying the admission fee, the car 18 is 
driven by its occupant into any one of the 
driveways 15, and then into the first stall 19 
which may be. ojycn or unoccupied in the 
stall-way 14 directly in front of the drive¬ 
way into which the car has been driven;— 
so that the automobile will face the screen. 

The individual “stalls” or individual au¬ 
tomobile-receiving spaces of the stallways 
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are preferably marked off by any suitable 
markings or unes of division, either on the 
ground or surface of the stall-ways, or 
slightly above the ground or surface of the 
5 stall-ways;—though obviously, it is not nec¬ 
essary or essential to the practice of the pres¬ 
ent invention to “mark off” individual auto¬ 
mobile-receiving spaces or individual 
“stalls”. Thus, it is not n o c ocoa ry for the 
practice of the present invention, to in any 
way either mark off, or to separate adjacent 
automobile-receiving spaces or “stalls” from 
each other, within tne respective “stall- 
ways”;—though some such marking may be 
** desirable to facilitate the convenient spacing 
of adjacent automobiles within each ^stall- 
way”. Hence the term “stall-way” is in¬ 
tended to mean, and should be understood to 
mean, the areas adapted to receive the auto- 
99 mobiles in adjacent relation to each other, 
facing the stage or screen. 

The front boundaries of the stall-ways 14 
may be retained by suitable bracings or 
plankings 20, which bracings or plankings 
** 20 may project slightly above the front of 
the stall-way 14 so as to form an upwardly 
projecting abutment 21, for limiting the for¬ 
ward movement or the position of the auto¬ 
mobile in its stall- 

30 As will be observed from the drawings, the 
stall-ways 14 are each inclined upwardly at 
a slight angle in a forward direction, so that 
the automobile will be tilted upwardly to an 
extent sufficient to bring the angle of vision 
33 22 between the car and the screen 12, dear of 
the top of the car ahead of it;—each stall¬ 
way, however, being slightly below the stall¬ 
way behind it, so that the angle of vision 
from each car to the screen will dear not only 
40 the car directly ahead of it, but all cars ahead 
of it. By this means also, each automobile 
may be backed into its drive-way 15 without 
starting the engine, and the same may coast 
backward. 

43 The stall-ways are made approximately 15 
or 16 feet wide while the driveways are made 
approximately thirty-five feet wide. 

If desired, rows of seats 28 may also be 

E rovided in Trent of the first row of automo- 
iles, and to accommodate the occupants of 
the seats 28, I may also provide parking 
spaces 24 for automobiles outside of the zone 
of visibility of the screen 12. 

As toe automobiles 18 drive in through 
* the drive-way 16, they pass through any 
suitable collection booth 25, and are then 
driven through one of the drive-ways 15 into 
an empty stall. Due to the arcuate arrange¬ 
ment of the stall-ways 14, each space or stall 
40 19 is of generally tapered form, wider at its 
entrance end or its end joining the drive¬ 
way 15. This facilitates the movement of 
the automobiles into. and from the stall or 
space. 

33 A projection booth 26 is provided at a suit¬ 


able distance from the screen 12, below the 
angle of vision. From this projection booth, 
the motion pictures are projected onto the- 
screen 12, and the sound of talking motion 
pictures may be reproduced through any 79 
suitable electrical sound reproducers or am¬ 
plifiers directly in the vicinity of the screen 
12, or the sound may be reproduced through 
electrical soundreproducers or amplifiers dis¬ 
tributed at suitable points in the field. ' The T* 
motion picture projection apparatus and the 
sound reproducing apparatus are not shown 
in the drawings, as any conventional sound 
reproducing ana motion picture projecting 
means may be employed. 90 

In order to eliminate all insects from the 
path of the light from the motion picture 
projector to the screen, particularly in prox¬ 
imity to the motion picture projector, I pro¬ 
vide a funnel-shaped guard member 28 di- 95 
rectly ahead of the motion picture projector 
29, outside of the wall 80 of the projection 
house said funnel-like member having 
an angle sufficient to afford suitable passage 
for the light without any obstruction. Tne 90 
'funnel-like member is of any suitable length, 
as for instance, three to six feet, and from a 
suitable fan or blower, (not shown), dean 
or filtered air is blown into the small end of 
the funnel 28 through suitable nozzles 81, so 95 
that a dean stream of air passes through the 
guard funnel 28 and out through its large 
end. This stream of air tends to prevent in¬ 
sects from gathering in the funnel, or ap¬ 
proaching toe lens of the projector. At a 100 
. distance equal to the length of the guard, or 
at a greater distance, an insect in the path 
of the light will not be as conspicuous as 
would be the same insect in the path of the 
light in dose proximity to the lens of the pro- loo 
jector. In this manner, toe projection of the 
motion picture may be rendered more free of 
undesirable obstructions, through. insects 
passing through the beam of light in prox¬ 
imity to the lens. U9 

It is contemplated through my invention 
to provide means whereby an audience, par¬ 
ticularly in rural sections, may view a motion 
picture without the necessity of alighting 
from the automobile, and as a matter of fact, U5 
the automobile serves as an dement of the 
seating facilities. 

If desired also, the entire field may be in¬ 
clined to a suitable extent towards one or the 
other side, or towards both sides from the 1*9 
center, so that the automobiles may not only 
be backed into the drive-ways, but may be 
coasted along the driveways until they entire¬ 
ly dear the drive-way, so that interference 
due to sound of the engine may be minimized. 

If desired, toe inclination of the stall-way 
portion may continue through the correr 
sponding drive-way portion, as indicated 
particularly in Figure 6. Thus, the drive¬ 
way may lie rearwardly inclined to the same 199 
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extent as the stall-Vay, ao as to lower the In order to simplify the definition of the 
car more dearly below the lowest line of present invention the term “stage” is em- 
vision of the can in the next succeeding ployed to designate a motion picture screen 
stall-way. or other zone or field of action, and wher- 

8 I mav also provide, as shown in Figures 7 ever the word “stage” appears in the daims, 70 
-and 8, front wheel lints or risers at the front it is intended to mean, and is intended to 
end of each stall-way or space, onto which include, both a motion picture screen (that 
the front wheels of the automobile are adapt- is, the “stage” for motion picture projection) 
ed to be driven to a varying extent, in order as well as any other “stage” for visual enter- 
10 not only to more sharply incline the front of tainment. So, too. the words “inclination” 75 
the car upwardly, but so as also to permit or “inclined” or “angle” appearing in the 
each car to beJndined to a greater or lesser claims and referring to the stall-ways is in¬ 
degree, at the will of the driver or occupant, tended to refer to the effective inclination or 
Thus, the riser portion 88, is of a greater angularity of the stall-way. Thus, as will 
15 inclination than the portion onto which the be seen particularly from Figures 3,6,7 and 80 
rear wheels of the car be placed, and by driv- 8, the entire surface of the stall-way may be 
ing the front wheels onto the riser portion uniformly “inclined” or may be at a uniform 
33, to a greater or lesser extent, the front end “angle” as particularly shown in Figures 3, 
of the car may be raised to varying donees, 4 and 6, or only a portion of the stall-way, 

10 and the car thereby inclined upwardly to that is the front portion may be “inclined” 85 
varying degrees. or at an “angle” as shown in Figure 7, yet 

This provision thus enables the occupants producing for the whole “stall-way” an effec- 
of each car to adjust the inclination of their tive “inclination” or “angle”, beeause the ef- 
car to .the particular relative height of seats fective inclination or angle of the stall-way 
85 to windshield, or to the particular height of is the inclination or angle between the front 00 
the occupant in relation to the seats and and rear wheel-contact points or automobile- 
windshLld of the car. Thus, while some supporting points or zones of the stall-way. 
automobiles have relatively high seats and So, too, as seen in Figure 8 of the drawings, 
large windshields, other automobiles have the angle or inclination of the stall-way may 
so relatively low seats and windshields of rela- be different at tlie front than at the rear;— 05 
tively small vertical dimension placed at va- again producing an effective “inclination” or 
rious heights. By this means, the angle of “angle”. 

vision may be ad 3 usted individually and se- I am aware that my invention may be era- 
lectively for each individual occupant with- bodied in other specific forms without de¬ 
ss out interference with any other automobile, parting from the spirit or essential attributes ioo 
I may also raise or elevate the entrance 16 thereof, and I therefore desire the present 
and the side of the field on which said en- embodiment to be considered in all respects 
trance is located, in relation to the exit 34 as illustrative and not restrictive, reference 
and the side of the field on which said exit being had to the appended claims rather than 
40 is located, so that automobiles entering to the foregoing! description to indicate the 105 
through the entrance 16 may coast into any scope of the invention, 
one of the drive-ways 15 without power ana Having thus described my invention, what 
also enter any of the stall-ways under the I hereby claim ajs hew and desire to secure 
influence of momentum. When it is desired by Letters Patent, is: 

<5 to leave the stall-way and drive-way, the car 1. An outdoor theater comprising a stage, no 
may be backed into the drive-way from the alternate rows of {automobile drive-ways and 
^tall-way ahead of it, by coasting, at the same . vertically inclined automobile stall-ways ar- 
time by turning the rear end of the car to- ranged in front Of the stage, said stall-ways 
wards the up incline of the drive-way. When being adapted to receive automobiles dis- 
60 the automobile stops in its rearward motion, posed adjacent to each other and facing the no 
due to the up incline of the drive-way, the stage;—said autojmobile stall-ways being at 
car can be permitted to coast forwardly out a vertical angle with respect to the stage such 
through the drive-way on the down incline as will produce a, clear angle of vision from 
thereof, towards the side of the field on which the seat of the automobile, through the wind- 
55 the exit 34 is located, and may be permitted shield thereof to {the stage, free of obstruc- 120 
to coast right out through said exit gate 34. tion from the automobiles ahead of it. 

By this means, with a reasonable amount of 2. An outdoor theater comprising a stage, 
skill and care, the automobiles may be placed alternate rows 6f curvilinear automobile 
into the stalls and removed from the stalls drive-ways and curvilinear and vertically in¬ 
to without the use of the engine, or the use of dined automobile stall-ways arranged in 125 
the engine may be minimized, depending front of the stage, said stall-ways being 
upon the skill of the driver. In this manner, adapted to receive automobiles disposed ad- 
the disturbance due to the engine starting, jacent to each other and facing the stage;— 
afid due to the rating of the engine, may said automobile stall-ways being at a verti- 
es also be minimized, if not entirely eliminated, cal angle with respect to the stage such as 130 
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will produce aclear angle of vision from the position of the automobiles therein, and a 
seat of the automobile, through the wind- motion picture projection booth in operative 
shield thereof to the stage, free of obstruction relation to said screen, and electrical sound 
from the automobiles ahead of it. reproducing means in operative relation to 

6 3. An outdoor theater comprising a stage, said stall-ways, 

alternate rows of automobile drive-ways and 7. An outdoor theater comprising a stage, 

vertically inclined automobile stall-ways ar- 'alternate rows of automobile stall-ways ana 
ranged iff* front of the stage, said stall-ways automobile drive-ways arranged in front of 
being adapted to receive automobiles dis- the stage, said stall-ways being adapted to 
20 posed adjacent to each other and facing the receive automobiles disposed adjacent to 
stage;—said automobile stall-ways being at each other and facing the stage;—said auto- 
a vertical angle with respect to the stage such mobile stall-ways being at an effective angle 
as will produce a clear angle of vision from with respect to the stage, such as will pro- 
the seat of the automobile, through the wind- duc4 a clear angle of vision from the seat of 
is shield thereof to the stage, free of obstruc- the automobile through the windshield there- 
• tion from the automobiles ahead of it* and of to the stage, free of obstruction from the 
an abutment along the front boundary oi each automobiles ahead of it, and said driveways 
of said stall-ways for limiting the forward being inclined towards an outer end thereof, 
position of the automobiles therein. thereby to permit the coasting of automo- 

so 4 An outdoor theater comprising a-stage, biles from said drive-ways. 

alternate rows' of curvilinear automobile*' 8. An outdoor theater comprising a stage, 

drive-ways and curvilinear and vertically in- alternate rows of automobile stall-ways and 
dined automobile stall-ways arranged in autonobile drive-ways arranged in front of 
front of the stage, said stall-ways being the stage, said stall-ways being adapted to 

25 adapted to receive automobiles disposed ad- receive automobiles disposed adjacent to each 
jacent to each other and facing the stage;— other and facing the stage;—said automo- 
said automobile stall-ways being at a verti- bile stall-ways being at an effective angle with 
cal angle with respect to the stage such as respect to tne stage, such as will produce a 
will produce a dear angle of vision from the dear angle of vision from the seat of the 

26 seat of the automobile, through the wind- automobile through the windshidd thereof to 
shield thereof to the stage, free of obstruc- the stage, free of obstruction from the auto- 
tion from the automobiles ahead of it, and mobiles ahead of it, and means for permit- 
an abutment along the hunt boundary of ting the egress of automobiles from the stall- 
each of said stall-ways for limiting the for- ways and drive-ways without power. 

35 ward position of the automobiles therein. 9. Ah outdoor theater comprising a stage, 

5. An outdoor theater comprising a screen, alternate rows of automobile drive-ways and 
alternate rows of automobile drive-ways and automobile stall-ways arranged in front of 
vertically inclined automobile stall-ways ar- the stage, said stall-ways being adapted to 
ranged in front of the screen, said stall-ways receive autonobiles disposed in generally ad- 

40 being adapted to receive automobiles dis- jacent relation to each other and facing the 
posed adjacent to each other and facing the stage, and means associated with said stall- 
screen;—said automobile stall-ways being at ways for raising the front end of an auto- 
an angle with respect to the screen such as mobile disposed therein in order to produce a 
will produce a clear angle of vision from the generally clear angle of vision from the seat 
25 seat of the automobile, through the wind- of the autonobile through the windshield 
shield thereof to the screen, free of obstruc- thereof to the stage, generally free of ob- 
tion from the automobiles ahead of it, a mo- struction from the automobiles ahead of it 
tion picture projection booth in operative 10. An outdoor theater comprising a 
relation to said screen and electrical sound stage, alternate rows of automobile drive- 
30 reproducing means in operative relation to ways and automobile stall-ways arranged in 
said stallways. front of the stage, said automobile stall-ways 

6. An outdoor theater comprising a screen, being adapted to receive automobiles dis- 
alternate rows of automobile drive-ways and posea in generally adjacent relation to each 
vertically inclined automobile stall-ways ar- other ana facing the stage, and means for 

55 ranged in front of the screen, said stall-ways longitudinally tilting the automobiles in said 
being adapted to receive automobiles dis- stall-ways in order to produce a generally 
posed adjacent to each other and facing the clear angle of vision from the* seat of the 
screen;—said automobile stall-ways being at automobile through the windshield thereof 
an angle with respect to the screen such as to the stage, generally free of obstruction 

56 will produce a clear angle of vision from the from the automobiles ahead- of it. 

seat of the automobile, through the wind- ' 11. An outdoor theater comprising a 
shield thereof to the screen, free of obstruc- stage, alternate rows of automobile dnve- 
tion from the automobiles ahead of it, an .ways and automobile stall-ways arranged in 
abutment along the front boundary of each front of the stage, said automobile stall-ways 
<5 of said stall-ways for 1imiting4fce forward being adapted to receive automobiles dis- 
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. posed generally adjacent to each other and 
facing the stage, said automobile stall-ways 
being so disposed with respect to the stage 
that the vertical included angle between the 
5 stage and the effective automobile-support¬ 
ing surface of the stall-ways is more than 
90*. 

12. An outdoor theater comprising a 
stage, alternate rows of automobile drive- 

10 ways and automobile stall-ways arranged in 
front of the stage, said automobile stall-wavs 
being adapted to receive automobiles dis¬ 
posed generally adjacent to each other, said 
automobile stall-ways being vertically in- 
15 dined with respect to the horizontal. 

13. Am outdoor theater comprising a 
stage, alternate rows of automobile drive¬ 
ways and automobile stall-ways arranged in 
front of the stage, said automobile stall-ways 

29 being adapted to receive automobiles dis¬ 
posed generally adjacent to each other, said 
automobile stall-ways being vertically in¬ 
clined with respect to the norizontal, and 
successive stallways, removed from the stage, 
being at successively lesser angles with re¬ 
spect to the horizontal. 

14. An outdoor theater comprising a 
stage, alternate rows of automobile drive¬ 
ways and automobile stall-ways arranged in 

>0 front of the stage, said automobile stall-ways 
being adapted to receive automobiles dis¬ 
posed generally adjacent to each other, said 
automobile stall-ways being vertically in¬ 
clined with respect to the horizontal, and 
*5 successive stallways, removed from the stage, 
being successively higher. 

15. Am outdoor theater comprising a 
stage, alternate rows of automobile drive¬ 
ways and automobile stall-ways arranged in 

4° front of the stage, said automobile stall-ways 
being adapted to receive automobiles dis¬ 
posed generally adjacent to each other, said 
automobile stall-ways being vertically in¬ 
clined with respect to the horizontal, and 
45 successive stall-ways, removed from the 
stage, being successively higher, and suc¬ 
cessive stall-ways, removed from the stage, 
being at successively lesser angles with re¬ 
spect to the horizontal 

5® 16. Am outdoor theater comprising exhib¬ 

iting means and space for spectators m front 
thereof, inclined means for supporting auto¬ 
mobiles in such space in rows further and 
further from said exhibiting means, the sup- 
55 porting means in the rows further and fur¬ 
ther away from the exhibiting means being 
higher and less inclined successively to an 
extent as will produce a dear line of vision 
from the seat of an automobile in a row, 
5 ° through a windshield thereof to the exhibit¬ 
ing means, free of obstruction from the auto¬ 
mobile ahead of it, and an automobile drive¬ 
way leading to and from said supporting 
. means of a row. 

85 17 . An outdoor theater comprising exhibit¬ 


ing means and space for spectators in front 
thereof, means for supporting automobiles in 
such space in rows further and further from 
said exhibiting means, the supporting means 
in the rows being inclined vertically to an ex- 70 
tent as will produce a dear line of vision from 
the seat of an automobile in a row, through 
a windshield thereof to the exhibiting means, 
free of obstruction from the automobile 
ahead of it, and an automobile driveway lead- 75 
ing to and from said supporting means Of a 
row. / 

18. An outdoor theater comprising exhibit¬ 
ing means and space for spectators in front 
thereof, vertically inclined means for sup- 9° 
porting automobiles in such space in rows fur¬ 
ther and further from said exhibiting means, 
the supporting means in the rows further and 
further away from the exhibiting means be¬ 
ing higher successively to an extent as will 85 
produce a clear line of vision from the seat of 
an automobile in a row, through a windshield 
thereof to the exhibiting means, free of ob¬ 
struction from the automobile ahead of it, and 
an automobile driveway leading to and from 90 
said supporting means of a row. 

19. An outdoor theater comprising exhib¬ 
iting means and space for spectators in front 
thereof, inclined means for supporting auto¬ 
mobiles in such space in rows further and 95 
further from said exhibiting means, the sup¬ 
porting means in the rows further and further 
away from the exhibiting means being high¬ 
er and less inclined successively to an ex¬ 
tent as will produce a clear line of vision from 109 
the seat of an automobile in a row, through a 
windshield thereof to the exhibiting means, 
free of obstruction from the automobile 
ahead of it, and an automobile driveway at 
the front and an automobile drive-way at the 105 
back of the automobile supporting means. 

20. An outdoor theater comprising exhibit¬ 
ing means and space for spectators in front 
thereof, means fojr supporting automobiles in 
such space in rows further and further from 110 
said exhibiting means, the supporting means 

in the rows being inclined vertically to an ex¬ 
tent as will produce a clear line of vision from 
the seat of an automobile ip a row, through • 
a windshield therjeof to the exhibiting means, 
free of obstruction from the automobile ahead 
of it, and an automobile drive-way at the 
front and an automobile drive-way at the back 
of the automobile supporting means. 

In testimony ^hereof I have hereunto set 120 
mv hand. 

RICHARD M. HOLLINGSHEAD, Jr. 
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Louis P. Joaserand, Houston, Tex. 

Application December 14,19SS, Serial No. 7*24*4 
1 Claim. (CL 28—142) 


The invention relates to an improvement in 
the arrangement and construction of drive-in 
theater wherein the theater is so constructed 
that the patrons may drive their automobiles 
5 into the theater and observe the performance 
while seated in the automobile. 

It is one of the objects of the invention to 
provide an efficient, economical, and convenient 
construction so that the greatest number of ve- 
10 hides may be parked within a minimum area in 
order to provide a maximum of attendance. 

Another object of the invention is to provide 
entry ways for the vehicles in such a manner that 
two rows of vehicles may be arranged adjacent 
15 each driveway. 

Another object of the Invention is to so con¬ 
cave the surface of the theater that each vehicle 
will have a dear view of the performance with¬ 
out interference by the rows of vehicles in front 
20 thereof. 

Another object of the invention is to provide 
a drive-in theater wherein the entrance and exits 
are conveniently arranged with respect to the 
parking areas so that the minimum of dlsturb- 
25 ance will be created by vehicles entering and 
leaving the theater. 

Other and further objects of the invention will 
be readily apparent when the following descrip¬ 
tion is considered in connection with the accom- 
30 panying drawings wherein: 

Fig. 1 is a top plan view of the theater showing 
the arrangement of the entrances and exits as 
well as the parking areas and driveways. 

Fig. 2 is a section taken on the line 2—2 of 
35 Fig. 1 looking in the direction of the arrows and 
illustrating the general concaved arrangement of 
the parking areas and driveways. 

Fig. 3 is an enlarged vertical sectional view of 
one of the driveways and showing the vehicles 
40 parked in position to observe the performance. 

In Fig. I the location of the theater is illus¬ 
trated as adjacent two intersecting streets such 
as S and 4. but it may be located otherwise if 
desired. With such a location, however, the en- 
45 trance to the theater may be at the corner 5 so 
that only one box office I is necessary. The 
entrances are shown at 7 and 8. but only one 
entrance may be desired. 

A suitable enclosure, such as a fence or shrub- 
50 bery * may be arranged on all sides of . the 
theater spaced so that only those entering the 
enclosure may observe the performance. Two 
exits II and 11 have been illustrated, one on each 
of the intersecting streets. In this manner the 
^5 vehicles leaving the theater will not interfere with 


those entering the theater and a minimum of dis¬ 
turbance will be created by the moving vehicles. 

The theater enclosure will be-provlded with a 
suitable stage or screen 12 from which the per¬ 
formance will be given. In event it is merely a a 
moving picture theater the picture will be dis¬ 
played on a screen on this stage. The projection 
room has not been illustrated but it is to be 
understood that: it can be either in front or in 
back of the stage as desired. 10 

Arranged in front of the stage 12 are the 
parking places such as IS, 14, IB, and II. The 
number of these parking places will vary with 
the size of the theater desired. These parking 
spaces are shown as being curvilinear. The park- 15 
lng areas may be described as double parking 
areas such as II and 14. It is intended, however, 
that the vehicles in the parking area IS win 
move into the parking position by passing in front 
of the parking area as at IT, and backing into 20 
the parking area such as best seen in Fig. 3, 
while the vehicles entering the parking area 14 
will pass into the driveway II. which is between 
the parking areas 14 and II. As will be apparent, 
the vehicles after passing the box office will move 25 
along the side drive 21 until they arrive at the 
desired driveway, such as II or 22. The vehicles 
which intend to park in the area 14 will turn in 
the driveway II and move into the position 
shown in Fig. 3 by driving forwardly; whereas 35 
the vehicles which are to park in the area IS 
will pass into the driveway and back into posi¬ 
tion. 

While the entrance or exit of the vehicles 
through the driveways may Interfere momentar- 35 
ily with the view of some of the patrons in the 
parked cars. such, interference will be very slight 
because the sight lines, such as 2B. extending to 
a position 21 , which is slightly below the center 
of the stage 12, will pass above the top of the 45 
vehicles moving along the driveway, such as II. 

In arriving at the spacing of the parking areas 
IS, 14. II and II. and the driveways therebe¬ 
tween. the height of present day vehicles has 
been very carefully considered arid the in c l in a- 45 
tlon of the parking areas has been so calc ulat ed 
that the sight line from the center of the wind¬ 
shield of the vehicle in one row permits a clear 
line of vision over the top, such as 27, of the 
vehicles in the preceding pa rk i n g area. 50 

As clearly observed in Figs. 2 and 3, the surface 
SI of the theater has been inclined and divided 
into parking areas and driveways and so concaved 
that when sight lines from each parking area 
are drawn to converge at the point 21 each sight 55 


I 



£ Mot,ne 

\ A ^ line will dear the top of the vehicles In the 
preceding parking areas. As best seen In Tig. 3, 


the first area 31 Is Inclined upwardly slightly 
with respect to the normal ground line 32. This 
« normal ground line Is shown as extending across 
both Figures 2 and 3 to Indicate the concaved 
arrangement Of the surface 33. The parking 
area 13 Is shown as tipping quite sharply down¬ 
ward from the normal horizontal plane so that 
Id the sight Une 2B from the focus point 23 will 
be parallel to the line of sight of a person seated 
In the vehicle. This makes a convenient and 
comfortable parking angle for the vehicle. The 
area 14 Is shown as being Inclined upwardly from 
13 the driveway IS at such an angle that the sight 
line from the focus 23 Is also parallel to the 
line of sight of persons seated In the vehicle. 
In order to accomplish this, however, the drive 
13 is shown as being at an elevation somewhat 
20 below the ground line 32. because If the drive¬ 
way 13 were On the level with the ground line, 
the cars in the rearward parking areas could 
not have a clear view of the screen. The parking 
area 13 Is inclined , downwardly In somewhat the 
25 same manner as the parking area 13 but at a 
somewhat lesser angle because this p° rWr >g area 
Is spaced further from the screen and the sight 
line clears the top of the vehicles In the parking 
area 14. I 

90 From Fig. 2 the general contour of the surf ace 

33 win be observed as concaved and at substan¬ 
tially the point 33 the surface rises above the 
ground line 32.’ The inclination of the parking 
.. areas gradually decreases from the front of the 
90 theater toward the rear so that in all probability 
no two of the parking areas would be Inclined 
at the same angle with respect to the horizontal. 

In building a theater of this type it would be 
possible to use the earth removed In constructing 
40 the front part of the theater to be deposited 
In the back part of the theater so that the cut 
and fill would practically balance each other 
and no supply of earth from an outside source 
would be required, m this manner the theater 
45 could be constructed at a minimum cost and It 
would only be necessary to landscape the surface 
In accordance with the showing of these 
drawings. i 

While it is possible that the sight lines could 
60 be more closely spaced together, the arrangement 
has been such that the sight lines win be two 


feet six Inches apart wheh ftieksttred at the Wind¬ 
shield In any one parking area. In other words, 
there win be a two feet six Inch clearance be¬ 
tween the line of sight In one parking area and 
the line of sight in the next succeeding parking 5 
area. It Is cons i d er ed that this Is sufficient to 
clear the top of the average vehicle now In use. 
With the trend, however, of lower vehicle bodies 
it Is possible that as the higher cars gradually 
disappear a theater could be constructed with 10 
the sight line spaced a lesser distance apart and 
In this manner the inclination of the parking 
areas could be arranged at a lesser angle with 
respect to the horizontal. Any suitable Inclina¬ 
tion of the parking areas with respect to the 15 
horizontal or with respect to the driveways may 
be arranged so that an unobstructed view of the 
stage may be had by the occupants of every 
vehicle. 

The particular advantage of the present ar- 20 
ra n g e m e nt is that a maximum number of ve¬ 
hicles can be accommodated in a minimum of 
space, each driveway serving two parking areas 
and two parking areas being closely adjacent 
each other. 25 

It Is contemplated, of course, that If desired 
seats 33 may be placed in front of the 
area for such patrons as desire to leave their 
vehicles and observe the performance more 
closely. The area 43 behind the last parking ** 
area may be used to park vehicles where the 
patrons desire to be seated with friends In an¬ 
other vehicle or where the patrons desire to oc¬ 
cupy the space in front of the p*ririnff area IS. 

It Is contemplated, of course, that the entrances 56 
and exits may be arranged In any manner de¬ 
sired other than here shown, but It Is believed 
that the present arrangement Is convenient. 

What Is claimed is: 

An outdoor theater for vehicles comprising a 40 
stage, a generally concaved surface located In 
front of the stage, spaced driveways on said sur¬ 
face, a parking area located on each side of 
each driveway, the area In front of each drive¬ 
way being 7 Inclined upwardly therefrom and the 45 
area In the rear of each driveway being inclined 
downwardly th e refro m in such a manner that 
the occupants of the vehicle parked on said 
parking areas will have an unobstructed vleW 
of the stage. 30 

LOUIS P. J08SXRAND. 
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mat Is claiaed IV '* / 

1 . a theatre adapted to have vehicles parked therein 
comprising a concaved surface on which the vehicles aiy 
travel, a plurality of parking areas thereon, sald/areas 
being arranged iaj«1JDStod inojUned.with resp ^^ to tte 
hewiee ata^ yso^h^t the occupan^ofcach vehicle may have 
a clear view ever the vehicles in the preceding parking areas. 
3. In an outdoor theatre tm ven^rae a plurality of 

curvilinear drive ways, two parking afeas adjacent each 

• — , « • 

drive way, one of said areas being Inclined upwardly from 
the horizontal and the other be^ng inclined downwardly from 
the horlsontal so that the Bight line to the stage of the 
occupants of the vehloTeifin one area will be above the 
tops of the vehicles iiyxhe other parking area. 

3. In an outdoor theatre a terraced surface providing 
a plurality of alternate drive ways and double parking areas, 
each terrace being at a different in clina tion with respect 
to the horlsontal thaa-dfce other terraoes whereby the sight 


line to the stage from each vehicle will be unobstructed. 

Km /In an outdoor theatre a curvilinear drive way, 
parking areas adjacent each driveway for vehicles from 
which the occupants may view the performance, one such 
/parking area being disposed rsaswwdly of said drive way, 
and one such parking area being disposed forwardly of said 
parking area whereby the driveway affords access to both 
parking areas. 


702114 


5. In an outdoor theatre for vehicles of the type 
where the patrons say remain in the vehiole and view the 
performance comprising a generally concaved surfaces said 
surface being divided Into drive-ways and parkliig areas* 
each parking area being Inclined with respesx to the' 
hoTlBontal^fln that the sight line from the vehicle to the 
stage will be unobstructed when the wreoedlng parking 
areas are also occupied by vehicles. 

6. An outdoor theatre of / general rectangular con- 

■ one corner thereof, an 

t corner to the stage, and 
ollowlng the entrance, and 
e for vehloles, said areas 
he Occidents of any vehiole 
ew of the stage, 
oo^rlsing a generally oon- 
ble parking areas sad drive* 


ways arranged on said surface, said areas being lnollned 
at an'angle^wlth respect to the driveways so that an 
unobstructed view of the stags any be had. 
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IN PJS: APPLICATION OF 
L. P. JCSSERAND 
SERIAL NO. 703,294 
FILED: Dec. 14, 1933 
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Conmiseiener of Patents, 
Washington, D.C. 


Dear Sir: 


Responsive to the office communication of July 23, 


1935d the applicant desires tc amend as follow*: 


Erase claims 1 to 7. inclusive. 


i 

s 


Add the following claims: 

I 

8. An outdoor theatre for vehicles comprising 
a stage, a generally concaved surface located Wfront of 
the stage, a plurality of parking areas and^driveways arranged 

on said surface in such a manner that ^t^e parking areas are 

& OA, off 

divided in pair8 l>y said driveways^said parking areas.being 

vertically inclined^at different angles so 4* jto provide an 

• 

unobstructed sig ht li ne to the stage from each! vehicle, the 
arrangement being such that the rear area of each pair of 

i 

parking areas has a less inclination than the front area, 

and b e ing sueh t h at tho e orro epe ndi ng ar e n a o f t h e dlfieicn T " * 

I 

mi Italy n.nll n-r 4 

«4 i e t a aio e fr om th e stage . 
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IN. THE UNITED STATES PATENT OFFICE- 


IN RE: APPLICATION OF 
LOUIS P. JCSSERAND 

Jf 

SERIAL NO. 70?,294 
^ ^ * 

FILED: DEC. 14, 1933 
FOR: THEATRE 


C\ 




Dlv. 33, Room 6096 


Commissioner of Patents, 

Washington, D. C. 

Dear/Sir: 

In response to the official action of February 
28, 1936, the applicant desires to amend as follows: 

Claim 3, line 5, after "areas” Insert -on opposite 




sides of each driveway -—: 

* Line 6, after "Inclined" insert —-from the drive- 


— nVn-r- • 


Please cancel lines 10 to 12, Inclusive. 
Please add the_followlng^elala__:_ 


10. An outdoor theatre for vehicles comprising a 

stage, a generally concaved surface (in front of the stag*,) a 

>•* 

plurality of driveways arranged on said surface and 
areas on each side of each driveway, each of said areas being 
Inclined from Its driveway in a manner that a clear line of 
vision is had to the stage IrU aara parked In said area. 


The allowance of Claim 9 la noted. 

Claim 8 has been amended, to more clearly define the 
Invention. The terminal recitation of the claim which baa been 
pointed out as Indefinite tmm been cancelled and- £he o^ats-hae 
"otherwise been amended to c.lfiarly bring out th e ! the 


,702294 
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249 U. S. Patent Office May 7 1937 Division 33 

Mail Division May 61937 TJ. S. Patent Office 

Paper No. 12 
Docket 1009 

' May 3,1937 

In the United States Patent Office 

Div. 33, Room 6096 

In re: Application of L. P. Josserand 

Serial No. 702,294 

Filed: Dec. 14,1933 

For: Theatre 

Commissioner of Patents, 

Washington, D. C. 

Honorable Sir: 

Responsive to the office communication of November 23, 
1936, please cancel Claims 8 and 10. 

Claim 9 stands allowed. It is believed that the foregoing 
amendment is completely responsive to the office communi¬ 
cation and that the application is now in condition for al¬ 
lowance, which is respectfully asked. 

Respectfully submitted, 

JESSE R STONE 
LESTER B CLARK 
Counsel for Applicant. 

• ••••••••• 
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250 Patent Office Aug 6 1942 Mailed 

LPS/a Paper No. 15 

In the United States Patent Office 

Application of Louis P. Josserand 
Filed Dec. 19,1939 
Serial No. 311064 
For: Theater 

On Appeal 

This is an appeal from the final rejection of claims 2 to 
6, inclusive, 8, 17, 18 and 19 (claim 1 being allowed). 

The rejected claims are as follows: 

2. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways, one parking area of each pair 
being accessible to vehicles from the same driveway and 
inclined with respect to the concavity of the surface to pro¬ 
vide a clear view. 

3. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and park¬ 
ing areas thereon, said areas being arranged in pairs be¬ 
tween adjacent driveways and inclined with respect to the 
concavity of the surface to provide a clear view, the in¬ 
clination of said areas relative to the driveways being such 
that the vehicles may drive on and off such areas. 

4. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area ac¬ 
cessible from each side of each driveway, said areas being 
inclined relative to said driveways .to provide a line of 
sight over the vehicles in the adjacent areas and a driving 
surface for the vehicles. 

i 5. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area ac¬ 
cessible from each side of each driveway, said areas being 
inclined relative to said driveways to provide a line of sight 


/ 


over the vehicles in the adjacent areas and a driving sur¬ 
face for the vehicles, said surface being generally concaved. 

6. A drive-in theater including a surface having a series 
of curved driveways spaced radially, a parking area ac¬ 
cessible from each side of each driveway, said area being 
inclined relative to said driveways to provide a line of 
sight over the vehicles in the adjacent areas and a driving 
surface for the vehicles, said surface being generally con¬ 
caved with said driveways at different elevations there¬ 
on. 

251 8. In a drive-in theater a plurality of inclined park¬ 

ing ramps for elevating the front ends of automobiles 
parked in said theater, a plurality of inclined drive-over 
ramps merging with the higher portions of said parking 
ramps, and a plurality of driveways, each of said driveways 
merging with the lower portion of one of said driveover 
ramps on one side thereof, and with the lower portion of 
one of said parking ramps on the other side thereof. 

17. A drive-in theater for vehicles comprising an ar¬ 
rangement of driveways and parking areas, said areas being 
inclined upwardly to provide clear vision to the stage, said 
arrangement having a generally concave configuration along 
a radius from the stage. 

18. In a drive-in theatre a plurality of spaced driveways, 
a plurality of rows of parking areas to accomodate cars, 
said driveways and parking areas being arranged so that a 
parking area is inclined upwardly from the front of each 
driveway and downwardly from the rear of each driveway. 

19. In a drive-in theatre, a plurality of spaced driveways, 
a plurality of rows of parking areas, one row of parking 
areas extending forwardly and upwardly relative to the 
front edge of a driveway, and another row of parking areas 
extending rearwardly and downwardly relative to the rear 
edge of the driveway. 

This application is a reissue of Josserand 2102718, Dec. 
21,1937. 

The reference relied on is Hollingshead, Jr. 1909537, May 
16, 1933. 


158 


The invention relates to “drive-in” theaters of the type . 
that are so constructed as to permit patrons to drive their 
automobiles into parking spaces and observe the perform¬ 
ance while seated in the automobile. 

Generally speaking the surface of the portion used by 
the audience is concave and it is adjacent a stage 12. Ar¬ 
ranged in front of the stage are concentric parallel arcuate 
driveways 18 and forwardly and upwardly inclined rows of 
parking spaces 13, 14, 15 and 16. There are two rows of 
parking spaces on each side of a driveway 18. An auto¬ 
mobile may be driven along a driveway 18 and thence for¬ 
wardly onto a parking space in a row 14, 16 or it 
252 may be backed from the driveway onto a parking 
space in a row 15. Of the two adjacent rows 15, 16 
of parking spaces access is had to the former by backing 
up from a driveway 18, and to the latter by driving for¬ 
wardly from a parking space. .The surface is “so concaved 
that when sight lines from each parking area are drawn to 
converge at the point 26 (Figure 2) each sight line will clear 
the top of the vehicles in the preceding parking areas”. 

The patent to Hollingshead Jr. discloses a drive-in 
theater having a screen 12 and a plurality of concentric 
paralleled arctuate driveways 15 and rows 14 of parking 
spaces. The parking spaces are inclined forwardly and 
upwardly from the driveways. 

i Claims 3, 4, 5, 6 and 17 are rejected as being unpatent¬ 
able on the ground that they do not meet the requirements 
of sec. 4888 R. S. They do not particularly point out and 
distinctly define the theater construction to which they are 
directed. In claim 3, instead of directly defining the spe¬ 
cific relationship between the parking areas and driveways 
as far as the inclination of the areas is concerned said re¬ 
lationship is defined wholly in terms of the results desired 
to be obtained. Claim 4 fails to definitely point out the 
relationship between the parking areas and driveways. As 
. the claim reads the parking areas are not necessarily di¬ 
rectly adjacent the driveways as taught by the drawing 
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and specification. Said areas may be a considerable dis¬ 
tance from the, driveways and still be accessible from the 
driveways. Similar criticisms apply to claims 5 and 6. 
Claim 17 fails to define any definite arrangement of park¬ 
ing areas and driveways. There is no antecedent in the 
claim for “the stage’’ appearing in line 3. 

253 Claims 2, 4, 5, 6 and 17 are rejected as being un¬ 
patentable on the ground of estoppel in view of the 

cancellation, in the prosecution of the original application, 
of claims of substantially the same or narrower scope. 
Claim 2 is of substantially the same scope as claim 7 and 
broader than claims 2, 3, 4, 6, 8 and 10 in the original ap¬ 
plication. Claim 4 is broader in scope than claims 2, 3, 7, 
8 and 10 in the original application. Claims 5 and 6 are 
broader in scope than claims 2, 3, 6, 7, 8 and 10 in the orig¬ 
inal application. And claim 17 is broader in scope than 
any claim presented in the original application. 

[In re Stanton 1937 C. D. 102; 86 F (2d) 337; Ex parte 
White 1928 C. D. 58; 23 F (2d) 766; and Supreme Mfg. 
Corp. v. Security Mfg. Co. 1925 C. D. 384; 299 Fed. Rep. 65.] 
Claim 3 is further rejected as being unpatentable on the 
ground that it does not seem to be directed to the same 
invention that was sought to be protected in the original 
patent and can therefore not be interpreted as being a 
correction of defects in the patent. The record in the pat¬ 
ented file does not appear to disclose that applicant at any 
time attempted to claim that his drive-in theater was so 
constructed that vehicles could be moved, as desired, across 
the driveways and parking areas and that the adjacent 
parking areas were accessible to each other by being pro¬ 
vided with drive-over ramps. Attention is invited to the 
following decisions: Sovereign et al v. Lillie 1912 C. D. 
402; Carley v. Matthes 1925 C. D. 314; Radio Condenser 
Co., et al v. Commissioner of Patents 1935 C. D. 41; In re 
Murray 1935 C. D. 560; In re Overbury 1938 C. D. 454. 

254 Claim 8, a duplicate of the claim suggested to the 
applicant for the purpose of interference in his co- 
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pending application, Serial No. 301,713 is rejected as being 
nnpatentable on the ground that applicant cannot make the 
same in view of the fact that it is directed to subject-mat¬ 
ter which was not intended or sought to be covered or se¬ 
cured by him in his original case. 

Claim 8 is further rejected as containing new.matter. 
Lines 7, 8 and 9 recite ** each of said driveways merging 
with the lower portion of one of said drive-over ramps on 
one side thereof”. This language apparently refers to an 
area near reference character 32 in the original and reissue 
drawings but there is no showing of a lower portion of a 
drive-over ramp merging with a driveway. Also, there is 
no description of any such construction. 

Claim 17 is further rejected as being obviously fully met 
by Hollingshead, Jr., of record. 

Claims 18 and 19 were filed when appeal was taken and 
have been entered and are rejected as indefinite and not 
complying with R. S. S. 4888. They omit some of the limi¬ 
tations of applicant’s patented claim and particularly the 
language “a generally concave surface located in front of 
the stage”. The parking areas as recited need not have 
any particular relation to the theater itself or at least with 
the stage. Whether access may be had from one area to 
another or to a driveway does not appear from the lan¬ 
guage. 

Claims 18 and 19 are further rejected as fully met by 
Figure 7 of Hollingshead, Jr., in which an automobile is 
shown parked in an area between two driveways, the area 
being inclined upwardly from the rearward driveway and 
downwardly from the forward driveway. 

Respectfully submitted, 

J S HULL 
Examiner, Div. 33. 
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255 U. S. Patent Office Board of Appeals Jan 11 1943 
Mailed 

Appeal No. 43,622 Paper No. 18 

Hearing: 

December 2,1942 MSP 

In the United States Patent Office 


Before the Board of Appeals 


Ex parte Louis P. Josserand 


Application for Patent filed December 19, 1939, Serial 
No. 311,064, for the reissue of Patent No. 2,102,718, granted 
December 21, 1937. Theater. 


Messrs. Jesse R. Stone & Lester B. Clark for applicant. 


The applicant has appealed from the action of the ex¬ 
aminer finally rejecting claims 2 to 6, inclusive, 8, 17, 18 
and 19. 

Claim 2 may be taken as an example. 

2. A drive-in theater for vehicles comprising a generally 
concaved surface, an arrangement of driveways and parking 
areas thereon, said areas being arranged in pairs between 
adjacent driveways, one parking area of each pair being 
accessible to vehicles from the same driveway and inclined 
with respect to the concavity of the surface to provide a 
clear view. 

The reference relied upon is: 

Hollingshead, 1,909,537, May 16, 1933. 

This is an application for reissue of applicant’s original 
patent No. 2,102,718. 
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256 The disclosure relates to an arrangement and con¬ 
struction of a drive-in theater wherein the theater is 

so constructed that the patrons may drive their automobiles 
into the same and observe the performance while seated in 
the automobile. 

Claims 3, 4, 5, 6 and 17 have been rejected as unpatent¬ 
able on the ground that they do not meet the requirements 
of Section 4888, R. S. in that they do not point out and dis¬ 
tinctly define the theater construction. For example, the 
examiner states that claim 3, instead of directly defining 
the relationship between the parking and driveways as far 
as the inclination of the parking areas is concerned, defines 
the same wholly in terms of the results to be obtained. This 
claim calls for an arrangement of driveways and parking 
areas arranged in pairs between adjacent driveways and 
inclined with respect to the concavity of the surface and it 
is not apparent that the claim does not properly set out 
the arrangements in so far as the form of the claim is con¬ 
cerned and this ground of rejection will not be affirmed. 

Claims 2, 4, 5, 6 and 17 are rejected on the ground of 
Estoppel in view of the cancellation and prosecution in the 
original application of claims of substantially the same or 
narrower scope. Comparing claim 2 with claim 7 cancelled 
from the original application, this claim 2 calls for an ar¬ 
rangement of driveways and parking areas, the parking 
areas being arranged in pairs between adjacent driveways. 
Claim 7 which was cancelled from the original application 
calls for alternate double parking areas and driveways, 
said areas adjacent each driveway being inclined at 

257 an angle upwardly and downwardly with respect to 
the driveways. An arrangement of alternate double 

parking areas and driveways appears to be the same as a 
pair of parking areas being arranged between each pair of 
driveways and it is considered that comparing these claims 
with the other claims referred to by the examiner and can¬ 
celled from the original application, they are properly re¬ 
jected. 
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Claim 3 was also rejected on the ground, that it is not 
directed to the same invention as sought to be protected in 
the original. The examiner states that the patented file 
does not appear to disclose that applicant attempted to 
claim his drive-in theater was so constructed that vehicles 
could be moved across the driveways and parking areas 
and that the adjacent parking areas were accessible to each 
other by being provided with drive-over ramps. It does 
not appear to us that claim 3 is limited to being provided 
with drive-over ramps since it merely states that the in¬ 
clination of the parking areas relative to the driveways is 
such that the vehicles may drive on and off such areas. 
If this were not the case, the arrangement would not be 
operative. It seems to be a foregone conclusion that ve¬ 
hicles may drive on and off the parking areas. 

Claim 8 is stated by the examiner to be a duplicate of 
the claim suggested to applicant for the purpose of inter¬ 
ference in a copending application, Serial No. 301,713. This 
claim has been rejected on the ground that applicant can¬ 
not make the same in view of the fact that it is directed to 
subject matter which was intended or sought to be covered 
or secured by him in his original case. 

This claim has also been rejected as containing 
258 new matter in the language, “each of said driveways 
merging with the lower portion of one of said drive- 
over ramps on one side thereof”. The examiner points out 
that this language apparently refers to an area near refer¬ 
ence character 32 in the original and reissue drawings but 
that there is no showing of a lower portion of a drive-over 
ramp merging with a driveway and no description of such 
construction. 

Appellant argues that during the motion period of the 
interference, the party Josserand moved to shift the bur¬ 
den of proof on the ground that the interference count sug¬ 
gested was readable upon the present reissue application 
and that the decision denied this motion. It is argued that 
the rejection of this claim is on the ground that it is not 
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readable on the disclosure. It is appellant’s position that 
inasmuch as he examiner interprets claim 8 as being read¬ 
able upon the disclosure and drawings of the application, 
Serial No. 301,713, from that fact the claim is also read¬ 
able upon the drawings of the present reissue application, 
i The adjudication of claims in application, Serial No. 
301,713, is not before us for decision. 

The parent application apparently made no claim to or 
disclosure of drive-over ramps merging with the higher 
portions of the parking space and merging with the drive¬ 
way at the lower portion of the drive-over ramps on one 
side and with the lower portion of one of the parking ramps 
on the other side. No disclosure or claim having been made 
to these drive-over ramps in the original application and 
patent, applicant is not now entitled to claim this separate 
structure in the reissue application both for the rea- 

259 sons that it was not disclosed and therefore involves 

> 

new matter and that it was not originally claimed. 

Claim 17 has been rejected as unpatentable over Hol- 
lingshead. Claim 17 calls for driveways and parking areas, 
the parking areas being inclined upwardly to provide clear 
vision of the stage and also' the arrangement having a gen¬ 
erally concave configuration along a radius from the stage. 
It is argued that Hollingshead shows no concave structure 
and that an inspection of Fig. 4 of the Hollingshead patent 
indicates that while the general arrangement of his sur¬ 
face is inclined, it is not concave as distinguished from 
that of applicant. It is further argued that the concave 
feature was claimed in the original claim granted to appli¬ 
cant and that therefore claim 17 should be allowed. The 
Hollingshead patent, as shown in Figs. 1-3, appears to in¬ 
dicate quite definitely that the theater arrangement is con¬ 
cave or of a construction which is the full equivalent thereof 
and it is considered that this rejection is proper. 

Claims 18 and 19 have been rejected because they omit 
some of the limitations of applicant’s patented claim, par¬ 
ticularly the language, “a generally concave surface lo- 


cated in front of the stage”. Appellant argues that the 
mere concavity of the patented claim would not remove 
such an amount of structure as to make the claims in¬ 
definite. While it may not make the claims indefinite, it is 
a limitation involved in the claim of the original patent and 
appellant has argued to the effect that it is a material limi- 
ation over a reference in the treatment of claim 17 and if 
it is material as a limitation in one claim, it must be mate¬ 
rial in the other claims and accordingly it is con- 
260 sidered that claims 18 and 19 are properly rejected 
on the ground that they are broader than the claims 
allowed in the original application and that, therefore, ap¬ 
plicant is not now entitled to make broader claims than 
secured in the original patent. 

For the reasons indicated, the decision of the examiner 
. is affirmed. 

BOARD OF APPEALS 

E. T. MORGAN 
Examiner-in~Chief 

C H SHAFFER 
Examin er-in-Chief 


January 11,1943 


F. J. PORTER 
Examiner-in-Chief 


Messrs. Jesse R. Stone & Lester B. Clark, 
2200 Gulf Bldg., 

Houston, Texas 
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261 U. S. Patent Office Board of Appeals Mar 6 1943 
Mailed 

Paper No. 20 

Appeal No. 43,622 MSP 

In the United States Patent Office 


Before the Board of Appeals 


Ex parte Louis P. Josserand 


' Application for Patent filed December 19,1939, Serial No. 
311,064, for the reissue of Patent No. 2,102,718 granted De¬ 
cember 21,1937. Theater. 


Messrs. Jesse R. Stone & Lester B. Clark for applicant. 


On Request for Reconsideration 

Appellant has requested reconsideration of our decision 
dated January 11,1943 with respect to claim 3. 

Petitioner points out that the decision appears to have 
reversed the examiner on his two grounds of rejection of 
this claim 3 and then terminated by affirming the rejection 
of the examiner. Petitioner states that in view of the word¬ 
ing of the decision as to claim 3, it is evident that the Board 
of Appeals did not intend to sustain this rejection of the 
examiner. 

This appears to be the obvious intent of the decision and 
accordingly the rejection of claim 3 is reversed. 

The last paragraph of our decision is corrected to read: 

' For the reason indicated, the decision of the 
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262 examiner is reversed as to cliam 3, but is affirmed as 
to the other appealed claims. 

BOARD OF APPEALS 

E. T. MORGAN 
Examiner-in~Chief 

C H SHAFFER 
Examiner-in-Chief 

F. J. PORTER 

• Examiner-in-Chief 

March 6,1943 

Messrs. Jesse R. Stone & Lester B. Clark, 

2200 Gulf Bldg., 

Houston, Texas 



168 


ADDITIONAL PAPERS. 

52 Filed May 25 1944 

Order Authorizing Transmittal of All Original Exhibits to 
United States Court of Appeals, as Part of the Record 
on Appeal. 

Upon consideration of the motion of the plaintiff, by his 
attorneys, consented to by the defendant, by his attorney, 
and it appearing to the court that such action will save ex¬ 
pense as well as labor, and it is advisable' so to do, it is by 
the court this 25th day of May, 1944: 

Ordered, that all exhibits introduced at the trial of the 
Case by the plaintiff, and by the defendant, and designated 
as a part of the 11 Designation of Record’’ on appeal in this 
case, may be included in the Record on Appeal as prepared 
by Clerk of this Court for transmittal to the United States 
Court of Appeals for the District of Columbia, and physi¬ 
cally transmitted to said court. 

! JENNINGS BAILEY 

Justice. 

Consent: 

EMMETT L SHEEHAN 
Attorneys for Plaintiff. 

W. W. COCHRAN 
Attorney for Defendant 


53 Filed May 111944 

Designation of Record 

Now comes the plaintiff, Louis P. Josserand, the appel¬ 
lant in the above-entitled case, and designates the parts of 
the Record which he desires to have included in the tran¬ 
script, said parts being considered sufficient for the deter¬ 
mination of the questions raised by Appeal, namely: 
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1. Bill of Complaint, Suit to Enforce Issuance of a 
Patent. 

2. Answer to Bill of Complaint. 

3. Findings of Fact and Conclnsions of Law. 

4. Judgment. 

5. Notice of Appeal. 

6. Statement of Points. 

7. Statement of Evidence, including: 

A. Entire Transcript of Proceedings. 

B. Plaintiff’s Exhibit No. 1 (drawing) 

C. Plaintiff’s Exhibit No. 2 (drawing) 

D. Plaintiff’s Exhibit No. 3 (file wrapper 311,064) 

E. Plaintiff’s Exhibit No. 4 (file wrapper 301,713) 

F. Plaintiff’s Exhibit No. 5 (file wrapper 2,102,718) 

8. Defendant’s Exhibit No. 1 (file wrapper covering 
Items A to J inclusive) 

9. This Designation of Record. 

EMMETT LEO SHEEHAN, and 
LESTER B. CLARK, 

Attorneys for Appellant 

Receipt of a copy of the foregoing Designation of Record 
is acknowledged this 11th day of May, 1944. 

W. W. COCHRAN 
Attorney for Conway P. Coe, 
Commissioner of Patents, Ap¬ 
pellee . 






BRIEF FOR APPELLEE 



„ jrSTOF Ar’Hc Ai 
DISTRICT O c CO: 





5Hntte& States Court of Appeals 

DISTRICT OF COLUMBIA 


Appeal No. 8784 

Louis P. Josserand, appellant 
* v . 

Conway P. Coe, Commissioner of Patents, appellee 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


E. L. REYNOLDS, 

Of Counsel. 


W. W. COCHRAN, 

Solicitor, United States Patent Office, 

Attorney for Appellee. 



INDEX 

Fin 

Introduction_ 

Appellant's application_ 

The Hollingshead Patent_ 

Appealed Claims_-_ 

Summary of Argument__ 

Argument_ 

Conclusion_ 

Authoritieai cited: 

Con*, In re, 54 App. D. C. 283, 297 Fed. 542 

Hemphill v. Coe, 74 App. D. C. 123_ 

Josser and v. Taylor, 138 F. (2d) 58, 65_ 

Marconi, In re, 38 App. D. C. 286- 


618991—44 


<D 


00 CO CO M « M to N M H M 













ffintteb States; Court of appeals 

PTRTttyPT OF COLUMBIA 


Appeal No. 8784 

Loras P. JOSSERAND, APPELLANT 

V. 

Conway P. Coe, Commissioner of Patents, appellee 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR TEE COMMISSIONER OF PATENTS 


INTRODUCTION 

This is an appeal from the judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia (10) 1 dismissing the complaint in an action 
under R. S. 4915 (U. S. C., title 35, sec. 63) in which 
the appellant sought to have the court authorize the 
issuance of a patent containing claims 2 to 6, .inclusive, 
8, 17, 18, and 19 of his application No. 311,064 for 
reissue of patent No. 2,102,718 on an outdoor theater. 

APPELLANT’S APPLICATION 

The application here involved (93) relates to an 
outdoor theater and discloses a theater of this type com- 

1 The numbers in parentheses refer to pages of the appendix. 

(X) 
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prising a screen and an area in front of it in which 
automobiles may be parked. This area comprises 
driveways, there being two rows of parking spaces 
between each pair of driveways. The parking spaces 
are inclined so that the cars are tilted upwardly toward 
the screen. 

THE HOLLINGSHEAD PATENT 

The patent to Hollingshead No. 1,909,537 (139) dis¬ 
closes an outdoor theater whose arrangement is gen¬ 
erally similar to that of the appellant’s application 
but in which only a single row of parking spaces is 
provided between pairs of driveways. 

I APPEALED C LAIMS 

The appealed claims appear on pages 3 and 4 of the 
appendix. 

SUMMARY OF ARGUMENT 

1. Claim 8 is not supported by the disclosure of 
appellant’s application. 

2. Claims 2, 4, 5, 6, 17, 18, and 19 are either of 
the same scope as or broader than claims deliberately 
cancelled during the prosecution of the application 
which resulted in the patent which the appellant now 
seeks to reissue, and therefore .cannot properly be 
obtained by a reissue of that patent. 

3. Claims 17, 18, and 19 are unpatentable over the 
Hollingshead patent. 

ARGUMENT 

In this proceeding the appellant seeks to reissue his 
patent No. 2,102,718 and to add a number of claims to 



the single claim allowed in the patent. The appealed 
claims differ considerably from each other, and have 
been rejected on somewhat different grounds, and it 
is therefore necessary to consider them more or less 
individually. 

Claim 8 will be considered first. This claim has been 
rejected on the ground that it is not properly sup¬ 
ported by the appellant’s disclosure. This rejection 
seems clearly to be sound, since the claim calls for 
driveway ramps which are not fairly disclosed in the 

m 

appellant’s application wherein the parking areas ap¬ 
pear to merge directly with the driveways without any 
intervening ramps. Moreover, it is to be; noted that 
in the case of Josserand v. Taylor, 138 F. (2d) 58, 65, 
the Court of Customs and Patent Appeals specifically 
held that this claim does not find proper support in the 
reissue application here involved. In view of this 
holding, the question would appear to be xes judicata. 
The fact that the adjudicated case involved an inter¬ 
ference while the present action is against the Com¬ 
missioner does not prevent the application of the 
doctrine of res judicata {In re Marconi, 38 App. D. C. 
286); nor does the fact that the former case involved 
an appeal to the Court of Customs and Patent Appeals 
while the present action is brought under R. S. 4915 
affect the application of such doctrine (Hemphill v. 
Coe, 74 App. D. C. 123). Further, even though it 
should be considered that the question is not technically 
res judicata, the decision of the Court of Customs and 
Patent Appeals is obviously entitled to great weight, 
and a contrary conclusion should not be reached here 
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in the absence of convincing evidence which was not 
before that Court. No such evidence is offered in the 

. . . . , ... I 

present case, the appellant merely giving, in the form 

• , . ► ■. » 

of testimony, arguments which either were, or could 
have been, presented to the Court of Customs and 
Patent Appeals. It is accordingly believed that the 
rejection of claim 8 was entirely proper. 

The remaining claims are thought to be unpatentable 
to the appellant for the reason that they are similar 
to or broader than claims which were canceled during 
persecution of the application on which the appellant’s 
patent was granted. It is well settled that the deliber¬ 
ate cancelation of a claim in order to secure the al¬ 
lowance of a patent precludes the obtaining in a re¬ 
issue application of claims which are of the same or 
broader scope than the canceled claims. Authorities 
supporting this proposition are cited in the Examiner’s 
Statement (81). The principal issue here, therefore, 
is whether the claims set forth in the complaint con¬ 
tain any material limitation which was not included 
in the canceled claims. 

The canceled claim which is particularly relied upon 
in this connection is claim 7 of the appellant’s orig¬ 
inal application (152). This claim recites an arrange¬ 
ment comprising “alternate double parking areas and 
driveways.” With an arrangement of this character, 
it is obvious that the areas on each side of any drive¬ 
way must be accessible from the driveway, since other¬ 
wise, the arrangement would be entirely impracticable. . 
This fact is thought to have been conceded by the ap¬ 
pellant on cross examination (26, 27). Since such ac- 
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cessibility is essential to the arrangement claimed and 
since the appellant cannot properly contend that his 
original claim 7 was drawn to an inoperative or im¬ 
practicable arrangement, it is thought that this claim 
must be considered as, in effect, including the limitation 
that the parking areas on each side of any driveway are 
accessible from the driveway. Further, it should be 
noted that such accessibility was specifically included 
as a limitation in canceled claim 4. Having with¬ 
drawn claim 4, the appellant cannot properly contend 
that his failure to claim this accessibility in his pat¬ 
ent was due to inadvertence. 

Comparing canceled claim 7 with claim 2 of the 
present appeal, it will be found that the former in¬ 
cludes every limitation of the latter, except the ac¬ 
cessibility which, as above stated, is in effect included 

in claim 7, and the statement that the parking areas 

• * 

are “ inclined with respect to the concavity of the sur¬ 
face to provide a clear view.” While claim 7 does not 
include the exact language just quoted, it does state 
that the parking areas are 4 ‘inclined at an angle with 
respect to the driveways so that an unobstructed view 
of the stage may be had.” This language is consid¬ 
ered to be fully equivalent to the corresponding limi¬ 
tations of claim 2. It seems obvious that if the park¬ 
ing areas are sufficiently inclined with respect to the 
driveways to permit an unobstructed view of the stage, 
they will necessarily also be inclined with respect to 
the concavity of the area since, if they were not so 
inclined, the view from any car would be obstructed 
by the car in front of it. Moreover, since the concavity 
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is in the form of a curve, while the parking $rea is 
flat, there must necessarily be some inclination be¬ 
tween the two, and this satisfies the broad language of 
claim 2. - It will thus be seen that claim 2 is little more 
than a paraphrase of canceled claim 7 and that it 
clearly contains no limitation which defines anything 
inventive over what is set forth in claim 7. 

Claim 4 is broader than claim 2 and corresponds 
with canceled claim 7 in that it states that the park¬ 
ing areas are inclined.relative to the driveways rather 
than to the concavity of the area. This claim sets 
forth as its only distinction over claim 7 the state¬ 
ment that the driveways are curved and spaced radially. 
This, of course, is conventional practice in theaters of 
all sorts and is shown in the Hollingshead patent (193) 
as applied to an outdoor theater of the type claimed 
here. It seems evident, therefore, that patentability 
of the claim cannot be predicated upon this limitation 
and that claim 4 is thus definitely broader than can¬ 
celed claim 7. 

Claims 5 and 6, which are substantially identical, ap¬ 
pear to contain no limitation which is not recited in 
claim 4 and it is, therefore, thought to be unnecessary 
to consider these claims individually. 

Claim 17 seems clearly to be much broader than can¬ 
celed claim 7 and does not contain any limitation which 
does not appear in the canceled claim. The same ap¬ 
pears to be true of claims 18 and 19. 

Claim 17 is also thought to be substantially antici¬ 
pated by the Hollingshead patent, reference being 



made especially to Figure 3 thereof. As shown in 
this figure, the surface on which the cars are parked 
slopes gradually downward toward the stage and the 
stage rises above the parking area. The general effect 
of this arrangement is thus one of concavity and this 
would appear, to satisfy the broad language of the 
claim. Moreover,' the mere assertion that the surface 
is concave, without in any way defining the . degree 
or extent of the concavity, clearly fails to set forth 
any inventive concept. 

Claims 18 and 19 are fully readable on the Hollings- 
head patent with the possible exception of the state¬ 
ment that a parking area is inclined downwardly from 
the rear of each driveway. Referring to Figure 7 of 
Hollingshead it will be seen that the parking area at 
the rear of the driveway 15 slopes downwardly in a 
direction away from that driveway. It is not thought 
that the claims are limited to an arrangement in which 
the parking area is located at a level below that of the 
driveway. The claims refer only to the direction of 
slope and not to the location of the area. If it had 
been intended to limit the claims to a parking area 
below the driveway, it would have been a simple mat¬ 
ter to do so by express language. This has not been 
done, and the claims must be given the broadest inter¬ 
pretation which they will reasonably support {In re 
Carr, 54 App. D. C. 283, 297 Fed. 542). If thus con¬ 
strued, claims 18 and 19 are thought to be fairly met 
by Hollingshead. 




CONCLUSION 


I It is- submitted that all the appealed claims were 
properly rejected and that the lower court properly 
dismissed the complaint. 

Respectfully submitted. 

W. W. Cochran, 

» Solicitor, United States Patent Office, 

Attorney for Appellee. 

E. L. Reynolds, 

Of Counsd. 

December 1944, 
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